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My Lord, 

I HAVE the honour to address the 
following pages to your Lordship, as the Highest 
Legal Authority of the Realm. 

Men of talent have declared that the present sys- 
tem of Law is no longer to be tolerated ; and they 
have been listened to. They have proposed to es- 
tablish an entirely new Civil Code, to serve as am 
universal rule for the future ; and to abrogate all 
Laws, not comprised within that Code. 

B 



These pages have been suggested by this pro- 
posal; and they have for their object, the expe- 
diency, and practicability of such a measure. 



Many of the difficulties, which embarrass the pre- 
sent subject of inq[uiry, may, I apprehend, be re- 
moved, by a discriminating investigation of the true 
nature of law. Common and Statutory. And this I 
shall briefly attempt, dismissing the metaphysical 
doubts, and vague generalities, in which most writers 
on the nature of law, have indulged. 

I shall, therefore, first inquire into the origin and 
history of Law, and trace the principal leading cha- 
racteristics which mark its progress, and are essen- 
tial to its existence. A cursory view of the forma- 
tion and contents of the principal written Codes of 
ancient and modern Times, with the influence which 
they have exercised over the countries in which they 
have been enforced, will follow. And I shall then 
proceed to examine the various proposals for the 
improvement of Law, which have lately been submit- 
ted to the Public. 

The positive law of any nation — ^that law which 
in reality exists, or has existed, as distinguished 
from the philosophy of law — ^has not sprung pure 
and unchangeable from the brain of a national 
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Nmna; nor does it owe its origin to abatrflict sp^c^^ 
ktions upon human nature. The principle upon 
which laws are founded, were not first diacoveredt 
then fixed, and declared v^d ; nor were they at firs^ 
moulded by the plastic agency of a legislator^ inta 
formal and regular systems. 

The first link of the great chain of law, is formed 
by custom, and usage, and the adoption of those 
rules which instinctive expediency suggests. la 
the course of time, and according to the peculiarities 
of each country, through the intercourse of man 
with his fellow men, a Consuetudinary jurisprudence 
developes itself, suited to the genius-sr-beeause it 
sprung from that genius-— of the nation amongst 
whom it has arisen.^ And the usages, which £eeU 
ings of justice, or considerations of particular con* 
veniency have suggested, a more enlightened expe^ 
rience confirms and improves. 

As circumstances, habit, or inclination, happen 
to prevail, each nation involuntarily and insen- 
sibly, adopts different, but appropriate, and ac« 

* Bracton mentions^ that in the reign of Henry the Third^r— 
and this was after the system of records began^ (see the Placi- 
torum Abbreyiatio)-«-the Saxon, the original laws of England^ 
were in the greater part unwritten laws. *' They were pre- 
seryed/' remarks the Lords' Committee on the Dignity of the 
Peerage^ ordered to be printed 19th March 1826, '' in the me- 
mory of the profession and the people, and in the written evi* 
dences of decisions founded on them." 
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« 

cording to her situation^ necessary views of na- 
tional justice. As manners change,, laws change 
with them ; and the latter keep pace with; 
whilst they aid the advancement, and receive 
their impress from the former. Those views and 
customs which, in process of time, are converted into 
formal laws, have grown from some natural, because 
nationally operating feeling ; and they have unfolded 
themselves along with the ideas of the people, a part 
of whose character they form.* For laws are na- 
tionally individual, and are as characteristically pe- 
culiar to the people amongst whom they arise, as 
their religion, or language. And although their 
origin may sometimes be lost in the remoteness . of 
tradition, yet it is based upon the most stable foun- 
dation, — ^the spontaneous involuntary acknowledg- 
ment of the nation, — ^un droit vivant (si on peut 
s'exprimer ainsi) qui se forme avec la langue, les 
facultes morales de chaque peuple."f 

From the people, taken in the aggregate, of any 
state, all law emanates ; in them all laws centre ; 
and it is the conviction of their expediency, of their 
absolute necessity, for the preservation and welfare 
of society, which excludes all idea of an arbitrary 

♦ Les Codes des peuple se font arec les temps; mais a pror 
prement parler, ou ne les fait pas. 

t Expose Systematique des Lois de T Empire Russe ; public 
par le Commission legislative de St. Petersbourg. 



origin, and bestows, upon human customs, and in- 
stitutions, the stability and stamp of nature.* 

In the more advanced periods of civilization, 
when a regular government — no matter of what 
description — ^has been established, the Legislature, 
the Judges, and the Lawyers, are but the organs of 
the nation; they merely fix the limits, and connexion 
between, the various principles and rules which have 
thus arisen. It is the genius of the people that 
gives birth to, and animates the system, which is 
elucidated, and technically arranged by the lawyers, 
and, through their labours, becomes a science. 

As further advancement is made in the career of 
civilization, the particular character or bent of the 
nation, gives rise to, and fixes, certain doctrines, pro- 
positions, and leading principles, such as the patria 
pofestas, &c. among the Romans — such as the doc- 
trines contained in Magna Charta, in the statute 
de Tallagio non Concedendo^ and those of suc- 
cession in England. These form the main pillars of 
the system. Subsequent decisions, guided by sub- 
sequent continuative usage, and statutory enact- 
ments, compose the rest of the fabric; each part 
being inseparably connected with the foundation. 
And the Judges and Lawyers, are now called upon 

• Fr. 32. Dig. I. 3. Inveterata consuetudo.pro lege non im- 
merito custoditur^ et hoc est Jus, quod dicitur moribus constitu- 
turn. Nam quid interest^ suffragio populus voluntatem suam 
declaret^ an rebus ipsis et factis ? 
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to determine/under which of these partieulartonsue- 
tadinarf ^gdlatidns each individual and specific 
caiSe falls, and how they affect and modify each other 
in practice.* 

In every nation, where civil jurisprudence has at- 
tained to any degree of refinement, the strictness and 
severity of its positive enactments, have been miti- 
gated, and suited to the extension and progress of 
society, by Equity, — ^in Rome, by the institution of 
the Praetors, in England by the Court of Chancery. 
And the main body of the Laws, are from time to 
time altered, or added to by the Legislature, accord- 
ing as the changes are required by the altering cir- 
cumstances of the nation. Thus, the law is always 
in a continually progressive state of existence. From 
what formerly was valid as law, that which now is, 
has emanated ; the one has grown out of the other, 
and exists as law, because the other has ceased to 
be law. In the centuries of past ages lies the root 
of that magnificent tree, under whose protecting 
branches, the monarch, and the peasant, alike find 
shelter and repose. 

• *' In the infancy of a sjstem," (observes Mr. Merivale, in 
his Letter to Mr. Courtenay, on the subject of the Chancery Com- 
mission^) " every decision establishes some new principle which 
may be generally laid down with conciseness after the manner of 
oar early reporters. But succeeding cases are valuable only as 
commentaries upon these established principles ; and in every 
science the commentary Mm grows oat of proportion to the 
text." Page 76, 1827. 



All Civil Laws then, in the most comprehensive 
sense of the term, even in the most refined and artifi- 
cial age, are to be referred to three sources ; to usage ;* 
to statutory enactment, sometimes fixing, sometimes 
altering usage ; and to the decisions of the judges, ex- 
tending, expounding, and applying, both the former. 
But to trace their distinct and separate origin is of- 
ten impossible; for established customs, statutes, and 
judicial determinations, act and react upon each 
other ; and even effects become causes, in their sub- 
sequent operation. 

Thus the course of jurisprudence is never station- 
ary ; it is either on the ebb, or on the flow ; and al- 
though the current may in some places roll with 
a greater velocity, and, to the eye, with a more ap- 
parent stream, yet whether it expand itself with a 
fertilizing activity over the extensive plain, or is 
confined within narrow and shelving banks, the 
same portion of element issues to the ocean. 

In short, the law of any nation is a part of the 
character of the people, it is the development of 
right and wrong, in as far as they are concerned, 
and, according to their conceptions, and only through 
their views, and through their actions, has come to 

* The firsts perhaps the best^ certainly the most important, of 
all, as resting on the spontaneous and recognised will of the 
people, and as interwoven and identified with their every-day 
life, so that it can only be abrogated by their extinction. 

^' Tanta gentium in rebus frivolis plerumque religio est*" 
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be sanctioned, and recognised as law. ' It has grown, 
it flourishes, and it fades, with the beings who per- 
ceive or infer it to be just and expedient, and 
but for whom, it never would have been called into 
existence* 

The idea, that the system of law of any nation has 
been composed merely of a set of rules, deduced from 
what has been rather absurdly termed natural law, 
and dictated, and prescribed to the people by the le- 
gislative power, seems to have been founded on the 
very groundless, but delusive supposition, that there 
existed an immutable, perceptible, system of natural 
law, valid at all times, and in all places, and equally 
suitable for every nation, which only required to be 
discovered— -like the philosopher's stone — to render 
all systems of law completely perfect, — ^to transmute 
the baser metal into virgin gold. Were this the 
case, there would be no peculiarities, no differences 
inherent in each system ; each people would be 
governed by rules stable and indefeasible, as the 
physical events of nature, uniform and paramoiint in 
their application, and co-extensive with the species ; 
and the history of the law of the world would be 
read in the annals of every petty nation. 

The law of nature, in the only signification which 
ean reasonably be attached to the term, is nothing 
but an ideal abstract system, corresponding to our 
very limited notions of right and wrong, and exist- 
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ing only in the very bounded conceptions we are 
able to form of the great principles on which this 
imaginary system rests. Natural law is simply a 
general term for the abstract philosophy of right 
and wrong ; it varies, and changes almost impercep- 
tibly, in proportion to the civilization, religion, and 
habits of the nation that invents it. * What may 
seem quite natural, and therefore right, to the in- 
habitant of an Indian forest, may, to our more ele- 
vated minds, appear unnatural, and therefore wrong. 
What was conformable to the nature, and reason- 
able to the Romans, is not so to the Italians, al- 
though under the same influence of soil and climate. 
And what we now revere, as the most sacred and 
natural feelings of the human heart, may appear to 
our posterity to be only natural and right, in so far 
as we, with our feeble conceptions, were enabled to 
infer and conclude that they were so. 

The critical and liberal examination of the varied 
systems which exist, or have existed, and the pos- 
sible improvements of which each is susceptible, 
is a branch of study indispensable to every Lawyer 
who aspires to rise above the ordinary routine of 
his profession. But the adaptation of imaginary 
laws to imaginary states, — the incorporation of the 

* It is a fact> consequent upon its very nature^ that no two 
writers from Grotius to Rutb'erforth^ or Mackintosh^ agree in 
the principles^ or ^veo definition of the subject. 

1 
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" beau ideal" into language, belongs to the depart- 
ment of the speculative philosopher. 

From this view, I trust it is sufficiently manifest, 
that the grand and primary sources of law are cus- 
toms, manners, and national genius, and not the 
arbitrary, compulsory speculations, or selections of 
any legislator or set of legislators ; and that the real 
office of the legislator consists, not so much in ima- 
gining and forming new abstract laws, as in fixing 
those, which the general opinion of the nation have 
stamped with the validity of their approbation, 
which are borne on the current of circumstance, and 
national belief in their efficacy, and which time and 
experience have wrought out to be essential to the 
preservation of social order in the country over 
which he presides. For, as the Abbe de Condillac has 
acutely remarked, — ** les legislateurs n'ont fait 
qu'achever, ce qu'ils trouvaient commence, et de- 
ja bien avance, par les circonstances memes."* 

The prime and essential quality of all law then, 
is, that it should correspond and harmonize, and be 
exactly relative, to the exigencies, and fluctuations 
of the society it is to regulate. To preserve.it thus, 
is the true object of all legislation, and of every 
change. Whether this is to be effected by Codification, 
—that is forming an entirely new, and fixed sys- 

• Cours d'Etude, vol. v. p. 376. 
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tem, in place of gradually amending the old — I have 
yet to inquire. 



In order to arrive at a just conclusion, it may 
be proper to take a brief survey of the Codes of 
imcient and modern times. 

The earliest Code, which is generally adduced as 
an example for the present age to follow, and about 
which so much has been written, and so little un- 
clerstood, is the Corpus Juris of Justinian, framed 
during almost the last stage of the decay of the 
Koman Western Empire. Although this compila- 
tion is of a very different nature from that, which is 
now proposed to be executed, yet it affords an use- 
ful historical illustration of that view of the progress 
of law, which I have attempted to delineate. 

Custom and usage were the original sources of 
the Roman Law, the leading doctrines of which 
were afterwards inscribed on the Twelve Tables. 
The decrees of the people and senate gradually 
augmented, the Preetors amplified, whilst the law- 
yers applied and elucidated the law, as the nation 
required. To this exclusively national develop- 
ment, is to be ascribed the excellence of the system ; 
for the Constitutions or arbitrary commands of the 
Emperor did not commence, till the nation was on 
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the di^cline ; their very commencement being a 
proof of that decline. 

The Roman system of law, which thus gradually 
arose, arrived at its greatest perfection between the 
age of Cicero, and the Emperor Alexander Severus. 
All the great Roman lawyers, whose writings are 
embodied in, and fojm the principal part of Justi- 
nian's compilation, flourished nearly three hundred 
years before his reign. And it was only when the 
administration of law had become corrupt, and the 
doctrines resting upon the purer principles which 
had their origin in the happier times of the republic, 
had been neglected, or forgotten, that Justinian, if 
possible, to arrest the rapid decline of the nation, 
caused a selection to be made from the works of 
those Jurists, during whose lives, no necessity was 
felt, for such a measure. 

To prevent, if possible, all doubt as to what was 
to be law in future, Justinian ordered, that all the 
original works, from which his compilation was 
made, should be destroyed ; that this work called 
the Digest, and a Collection of Decrees of the Em- 
peror's, under the name of Codex, previously fram- 
ed, should be regarded as the fountain of law ; and 
that the Institutes — an abstract of the doctrines 
contained in both the former, with a few additions 
— should be prepared for the instruction of the 
youthful lawyers of his Empire. 
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But notwithstanding all these works, his en^ 
deavours to enforce a system of severe and strict . 
justice, although in some degree modified by his 
own and his predecessors* enactments, proved un-. 
availing. The national character had been changed 
by conquest. The laws which had made Rome^ 
the mistress of the world, when they became inap-^ 
plieable to her situation and extended sway, could 
not, with all their characteristic purity and severity, 
preserve her against the debasing tyranny of her 
own army. And amongst a people, who had lost 
their freedom, both army, and law, presented but 
feeble barriers against the fierce barbarities of the 
northern invaders^ 

The subsequent fate of the system, it is here un- 
necessary to examine, Justinian's compilation still 
remains, a noble monument of Roman greatness 
of philosophic reason, of human ingenuity and 
power.* 

It appears, then, that Rome, and her jurisprudence, 
gradually, and collectively advanced to that height 
which both were destined to attain ; that during the 

• The field of Roman jurisprudence has been lately so much 
cleared and cultivated, that it presents an. entirely new aspect. 
1 therefore refer such of my readers, as may choose to inquire 
more deeply into the subject, to some of the numerous works on 
this subject recently published in Germany, France, and the 
Netherlands, enumerated in a juvenile performance, entitled 
*^ Historical Notices of the Roman Law, and of the recent pro* 
gress of its study in Germany." Edinburgh, 1 826, 8vo. 



16 

whole period of her greatest renown, the laws were 
left free to the spontaneous expansion of the natkAf t 
and that it was only in the decline of her greatness^ 
that any attempt at a new organization of her sy9* 
tern was made* Cdesar^ it is true, had formed a pro^ 
ject for new modelling the law of his Empire ; but 
whether with the view of attempting to benefit the 
people, or to render them more subservient to hisr 
sway, is now beyond the reach of human ascer^ 
tainment. 

That compilation which has been termed the 
Theodosian Code, is merely a Collection of Statutes, 
containing the arbitrary enactments of several em- 
perors, and Rescripts or adjudged cases, involving 
points, which had been submitted to their decision. 

The first attempt, in later times, at the formation 
of a Code, in the modern acceptation of the word,— 
for I do not consider the Danish legislative acts of • 
1683, or the Swedish of 1734, to come' under this 
denomination, — was commenced by Frederick of 
Prussia in 1746, and promulgated in 1751, under 
the title, « Code Frederic/'* 

The principal distinction which characterized 
this production, was the enactment contained in the 
order for its formation, prohibiting all analogical 
interpretation of the laws it comprehended, by the 

* Cabinets Ordre, p. xiii. 1780. 
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Judges, and ordaining, that in every case^ for which 
the Code did not contain an express and separate 
provision, application should be made to the Legist 
lative power ;* in other words, to the King himself. 
This, although it was subsequently partially modi^ 
fied, appears to haye been the primary principle, up- 
on which the undertaking was commenced. The 
case of the miller Amould had made a strong im- 
pression on the warlike Monarch. He resolved 
to try if his kingdom could be governed with the 
same facility as a Regiment. And the object of the 
enactment is sufficiently obvious. Through the 
medium of the Code, Frederick could extend his ob- 
servation, and control, over the whole kingdom, and 
cause the coercive hand of political power to be 
felt at its remotest boundaries. With such an en- 
gine at command, a prince is really despotic. 

Whether more just views of law were acquired 
by experience, or forced upon the government by 
the nation, it is perhaps needless to inquire ; but 
this first attempt does not appear to have corres- 
ponded to what was expected or required ; and ano- 
ther Code, under a national name, " Landrecht,** 
was published in 1794. On this new work much 
labour and attention was bestowed, as well by the 
Legislative commission, who drew it up, and the 
Tribunals of Prussia, as by the Learned throughout 

• Entwurf, } 34 and 36. 
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the whole of Germany, — ^full of hopes and anticipa* 
tions for ^the: future, they had yet to learn the fate 
ef theurundertaking. 

This new Code had, however, one very ded&4 
distinction from those which have since been forni-^ 
ed. It was intended merely to ^' supply the placie 
of the Roman, Saxon, and other ford^ subsidtaty 
law ;'' and it contained an express en^tnient, that 
^' all tl^ local and provincial Customs, and Laws, 
should retain their * validity,* unaltered, at least, for 
a certain period," And thus^ in a great measure^ .tha 
natura^y progressive course of national jurisprudence 
was^ left undisturbed. With regard to the change 
effected, and its general tendency, FeuerbaGhxii 
statesman and lawyer of eminence in Germany^ obn 
serves, ^ that the forms of judicial procedure xeV 
cei ved some improvement ; but that in actual prac-' 
tice the Code was merely a sort of addition or sup- 
plement to the other pre-existing laws/'f : 

The subsequent fate of this work, framed for the 
ostensible purpose of giving perpetuity and certamiy 
to the laws, affords an important illustration on the 
subject of ** new Codes*'* 

Originally promulgated in 1794, a new editioi^ of' 
it, containing multifarious alterations, appeared in 

* iPablicatioiis Patent, § 1. , » 

t In a Legal journal, en titled the Tl&ftaiia> of .^hi^ h^.,w9f^ 
the Editor. 
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1803, so much changed, that although of a small size, 
little remained in the one, of what had been con- 
tained in the other. In 1806, another edition was 
published, with an immense and elaborate collec- 
tion of enactments, to explain the laws of the Code, 
only then becoming intelligible ; and the additions 
whidii have been since made, far exceed, at least in 
bulk, the original woric.* 

It would be tedious, to enter into a minute detail 
of the changes effected on the body of the laws, or to 
point out how often, in the first edition, when a fun- 
damental principle had been changed from specious 
speculative reasons, the Nation as well as the Go- 
vernment was gkd to revert, in the second, to the 
former rule, — altered only by a few modifications. 
The manifold and extraordinary changes, which the 
Code underwent in the short period of the first twelve 
years of its existence, are of themselves sufficiently 
demonstrative of its nature. 

In this Code, it is not to be regretted, that some 
doctrines of the law acquired a degree of consistency 

" For xny authorities, I refer to tlie official history of the 
Code^ by '' Justice Commissary Simon/' to whom the materials 
employed in the formation of this Code were entrusted, Bericht 
des Justiz Commissarius Simon uber d. Redaction der materi-i 
jdien dei* Preussische Gesetzgebung in Mathis Juristische Mo* 
natschrift, vol. ii. p. 191, in which he states, p. 235, that many 
of the most striking changes which had been introduced in the 
first edition, were omitied in the revision. 

C 
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of which they were not before possessed, and that 
Mthe useful alterations were superadded. But it is 
to be lamented, that, attempting to usurp, l^ its re- 
-gulations the judicial authority, it placed the whole 
system of jurisprudence at the immediate disposal 
'of the Ruler of the state ; that it inculcated blind me- 
chanical acquiescence, and submission as to the 
propriety, and expediency of the laws, which it con- 
iiained ; and opposed an almost insurmountable bar- 
rier to the influence of the Nation upon that juris- 
prudence by w^hich it was to be governed-i-the true 
^nd legitimate source of real improvement. 

Another revision of this Code has been recently 
commenced, and another new and perfect Code 
has been promised to the Prussians in 1832, at which 
J)eriod it is presumed, the last perfect Code will 
have lost its attributes of perfection. 

One advantage did, however, result to Prussia 
from these labours ; she was enabled to resist the 
introduction of the Code Napoleon into her territo- 
ries, and this, as I shall afterwards have occasion 
to i^mark, was of no small importance to her wel- 
fare. 

Austria, made an attempt somewhat similar at 
Codification, about the same period, and with no 
greater success, if the character of the Law may be 
read in the subsequent annals of the Nation. 

The next attempt, at legislative improvem^it, to 
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wbich £ i^haU ^dwrfe ^4hi^t«a^.]^y, Russia; ^^ 
^otwitbst^n^iiig the gre^ o^ w^ieli ths^t En^ce 
J9 placed in the <$cale of £^ufopean ciyilizat^io^Qs ^i* 
•the arbitrary ^awajr, which we are led to i^uppose 
fihe endures, ^iiie ** £:^pQ^e Sy9t€maEt^[ue,'* from the 
Able pwrQf B^wa ^ Jloseiitoinpflr, p^bji^u^ Jt)yj<(b? 
Legisl^ttivp Ck^mmissio^ jrf ftt. ^etc^pburgh, ei^ttQes 
ihat «he h^ adi^ted jinajFjerPQ^u&d apd corr^jb ivje^w^i 
.^f legi^l^^iye ifnpTOve|Be«^t,'tba^,^Bg^i,iiy Qrtti 
latpreaQQt would 4isdaw the (Oe^ip^itis^. 

The Commission setting out from the r^i^i^^i^v^ 
.a ^a^m whwl^ ^hey li^ve .^n^piressed wHh 10iat 
e»€i^y and /oJTQe, ssfWch .a copvictioH qf ji^ i^4ii% 
;alone eouldimpartjcr-^that ** I^'^po«itipii(dje.te. Ugisr 
}94»iQn d'un pejuple .nre£^ .auti^ ^hpae qw la ta- 
bleau fidele de.$;a vie ppUtiqjiie ^jt civile, en ^coimn^tir 
,9amt nieme a la jM?emier page de ^m histoire," have 
.arrived at the Ipgical cpnclusipn, th^t ** les lois ci- 
yile3 de chaqne pays pre^entept uue filiation foon- 
itinue, uji chaine ,doat les anneauxsesui vent, aussi 
ilea iois e;i:ktoiiteB i^ peu:vent elles etre bienjcom- 
pifises qu'au ;in(^«ii /deB likiB iquei^iOpt{U^cedes,iet 
qui ont ete abolies au jnodi&ees par^eUes/^ 

In accordance with'tfaisffiew^e Ijegidati<iseC!om- 
intis$i!9n have inv^Bfigated the ilaws Consuetudi- 
,nacy ;aod iStatut^my -of ithe i^inpiDe, ifrom Jthe^^coUec- 
tion m«kde iby lanoslaf in 1020, iknown iind^r the 
wmm i9£r^ jRflrusfcam {namla,^ to mkuidtk^ ^as ithey re- 



mark, " rattacheat 1^ premiers souvenirs de Botre 
16gislattoQ ;" they have traced the comiexion which 
subsisted between this and the next great coUec- 
tion formed in 1 649, and thus following the changes 
in the laws through all their ramifications, they 
have extracted the leading and still vigorous priuici- 
pies of the national systeha ; they have detailed the 
sources to which these owe their origin, the €onf«- 
quences which have diverged from them, and thus 
established a land-mark, and guide for future im- 
prpvements* ■ 

iFor the more systematic elucidation of the pro- 
gress of their laws, the Commission have iixed three 
periods, the first extending from the earliest times 
fb the invasion of the Tartars — ^who, as the north- 
em invaders had already done on the mwe fertile 
plains of the south, " en detruisant la liberte poli- 
tique et civile, arreterent la marche de la civiliza- 
tion, sans cependant changer essentiellement les ele- 
mens du droit prive," the second comprehending 
the promulgation of the laws of the first sovereign 
of the djniasty of Romanof, and the third reaching 
down to the present revision. 

After having thus carefully ascertained what is, 
and what is not law, the inodifications and partial 
reforms, of which the present system is susceptible, 
are proposed^ and' the law, and progress: of the 
people, maintained in harmony and coirespondence* 
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The spirit, with which this inquiry has been com'- 
menced, the depth of research and caution which 
characterise, it throughout, afford the best assu- 
rances of ultimate success. At the present mo^ 
menty the Commission are actively employed, and the 
Emperor Nicolas, in an order, dated 12th February 
1 826, addressed to Prince Lapuchin, has added 
new powers to those formerly granted. 
• Nor is this all; with a zeal and patience as laborious 
as laudable, the Legislative Commission have inquir- 
ed into the history of the ancient inhabitants of the 
Nwth ; they have thrown a new and a vivid light 
on the. northern conquests, one of the most remarks* 
able events which characterize modem times, they 
have also duly weighed and appreciated the events 
of the past^ whether it be the abolition of Benefices 
(pomiestia) by the Empress Anne ; the merits of the 
Sclavonian Basil, afterwards Emperor of Constan- 
tinople ; or the union of the Sclavonic and ancient 
N(»man nations, which first impressed upon them 
their national character as Russians, and ^ed the 
basis of their Jurisprudence, 

But the work which, above all others, demands 
attention^ as having been pointed out to the British 
public as a model for imitation, is the Code Napo- 
leon* The conclusions to be drawn from the (oh 
lowing facts will evince whether the encomiums 
have been deserved ; or have not rather been be- 
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stowed, on accotirtt of the supposed intrhigtc merit 
(Sf tie ^o^fc, from ignoi*ance, th^glt not peirh^^ 
of its cbnitents, yet of its nattire add effectis. 

When the Revolution had swept inta One common' 
^feao^, all the laws and institutions which unite* or^ 
dbtfilrected France rts a* naf idn, she was most advai^ 
llageously situated for mafeing the experhbent of the 
introduction of in entirely new systenfr, and ordfei* of 
ftSjgs, distinct from all that had hitherto existed. 

Emancipated from eVerJr bond, moral or reK*^ 
giolis^, whicfr might be supposed to be a; restraint 
Itp^ civilized man, with net prejudScfeS* to cratopj 
aftd Ate dfetinclion of ranks ta fetter, and wiiih a 
ddrihg, Which hatt shrunk iWt' before the moiSt re- 
f oKiag scenesj Which have' debased huifaanity'-s-^ 
gtfided vilely by tTfe ^ light of humatf reason,'' 
sfce #a^ a* Kbefrty to* draw hei* government and her' 
kW8> en^iiteiy* fJWirf the fountains o€ abstract Right 
to poUtkaa ttfetafphysies-^rbni the Hepnblie of 
Pferfo, Ihie Utolpia of Morc^ or theSocitrf Contract of 

The first attempt aftef the* TBetoltftfon at an or- 
ganization <!^ faW, or eten* return to order, was 
laid before the National Assembly by Cambacer^ 
in 1793, but rejected, as " containing laws which 
had formerly existed, and antiquated prejudices; 
and, besides, as not being suflSciently based upon unf- 
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versa! quality* * " Another attempt was made ii^ 
1796 ; and it also was rejected for similar reasons. 
But when military despotism had ^gain in some de- 
gree restored subordination, Napoleon, when First 
Consul, well aware of the powerful and secret inr 
fluence which a legislator can exercise^ resolved to 
reduce to a system, and to enforce those laws whic]^ 
seemed to him best suited for the purposes he ha4 
in view. And^ it is not to be disputed that this 
project, when carried into effect,, was at that time 
of general benefit to France, inai^niuch as it in- 
volved a return to that part of the former system, 
which was calculated to administer justice between 
man and man^ and to afford some security against 
private wrong. For although the Code could ajt 
any moment be altered, to suit the purpose or iur 
clination of its author,, yet the private rights of at 
least the majority of the nation, had a fair chance 
under it of being preserved inviolate. And accorcj- 
ingly, the Code was received by the French with 
those marks of gratitude, whic^ are characteristic cff 
the nation^ but, which were founded in reality, sim- 



* Some idea may be formed of what tliese laws were, from 
Cambaclr^'s Discours Preliminaire sur le Proj^t de Code Civil 
*' Nul n'a ilevi des doutes sur la neceisiti du divorce lorsque 
desx 4poux ehangent de vokmtS.*' It- was alsa proposed to abo- 
lish all wills and testaments ; and yet the work of the Sages 
who have left upon record this monument of their wisdom is 
held up for our imitation ! 



are Jitter thannone at <^4 " ;i^jc..i ji ;/ :i vu>j 
Wben at last the > Code did . appeaiv it was ^st* -v 
nounced tp^ft Mrondfering w€»'Id, as a system fbundedi 
on the etei^nal principles of univeTsal nature, con*- ; 
tailing: noftbing but the dictates of ^ light. reason/i^-i 
and aU'^thAt right ireason dictated^ * eoncemiag . the ^ 
management of civil society, as capable of AudiBKEtH : 
ed application in ail ages, amongst all nations^and 
as des|[4Qed to. remain for ever an- immutable model' 
of Legislative Wibdom. 'The magnificence lof the • : 
schen;!^ . isi ^nljr equalled by its absurdity, ^the va^ . . 
nity of jlihe " HearosJegisIateu]^' by his folly. Will it/; 
for a mpm^nt.be maintained^ that the principleis of . 
the Cod^. ^^^leon were so equitable and uni'rare^lt i 
astobe^^uaUy just and expedient. amidst all the) 
differences and vicissitudes of human nature ; for tlie< 
inhabitants of the banks of the Vistula^and the Seine, ' 
the Elbe, the Po, and the Tiber ? Upon examination,' \ 
it was found to contain*— and this appears mor^ fiilly 
in the three quarto volumes of " Discussions" — a h^- 
terogeneous mass of pro visionary and anticipativ^ ,> 
enactments, collected from every quarter, and from 
all sources, of principles the most specious and libe- 
ral^ but often so vague, as to be capable of the. most > 
arbitrary application, engrafted upon those branches '^ 

of Ibe National jurisprudence which were not lopped, j 

• • . . . '^ 
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o£^occQK3aip^eilby the Revdutio&i B^stcangid nusii'i 
tare of revolutionary principles and^ despotic J lule;^'^ 
mingled 'With 9 few improvements ; but alV withdit 
exceptifiHi selected so as to suit the -views, land* po^^i 
licy of the donor. To these were, added a^ifew - 
splendid hypotheses, and hyperboles. ealcuk(3$rd> id- 
amuse or d^ude a period when philosK^y <^only^^ 
shone • ho bewilder, or dazeled .to blind.** ; p; ^ ^^ 

Perhaps f the grand characteristic of thii^'CW^^isi ' 
that it was formed, and often changed, tey aid the ' 
political schemes^ and was. In fact, ne^ ta tiie' 
army, ihe.ipost powerful engine in the servit>e o^' 
Napolebn* v> As already observed, however,'theldeft- 
of a €^e did not OTiginate with Napotebn^ Itf ^ 
it0 primary u French signification, indeed>^ ^h^ tei* A ^ ^ 
Code was appropriately ^limited to a i^dllecti^n of the ^ 
ordonnances, or Statutes, oi the French peojde, MA'' 
in this sense it was made use of by the chancellor 
Daguesscau. * '' 

But without inquiring into the history or contents 

* Even the old rule which sprang from the Coutumes-^^' Le 
mart seisit le vif, '«m pr6diain lignager hdbile a Ini succ^der^" 
as. determining the doctrine of succession^ had a material in- 
fluence on the Code. 

t ^^ Ffanee Moderae^ dont la Legislation Systematique se res- 
fsefttvde rinfluence de \sl license illimit^e de la r^publique et du 
despatisme militaire de Tempire^" remarks M. Meyer^ the learn- 
. ed. and accurate author of the '^ Esprit^ Origine^ et Progr^s des 
Institution Judiciaires des principaux pays de I'Europe/' 6 vols. 
Bvo. 18^3. See voL vi. p. 574. 



S8 

of tteCode Henr^ (tbelll.) urfiened into' the world 
under the auspices^ of the celebrated Brisison, or the 
Code Marillac, or the Code Louia, (the XV.) or the 
many others which the lapse of time has produced, 
and which, when they have served ihepurposes which 
called them fcH^h, have given place tO' others ; and 
putting out of view for the present, those enactments 
comprised in the Code Napoleon, bearing reference 
to public law, government, or politics, it is sot un- 
impc^tant to know, that notwithstanding the sound-' 
ing annunciation before noticed, the Codede Procedure 
Civil of 1806 is merely a modification of the O^doU'^ 
naace of the year 1667, the Code Penal of 1810 of 
ti^at of 1791, Ae Code des Delits et des Peines of 
that of 1795 ;* and the Code de Commerce of 1807 
iff Ikile more than a compilation from the Ordon- 
nances of 1673, 1681, and 1687. 

It is for that part of the Code alone, which regu^ 
lates the relations of Frenchmen, in theirprivatedeat 
ings, that they have reason to be grateful. It was 
only thus, that the Code gained some degree of so- 
lidity aRud consistency. But it was always uo^ 
certain whether the law of to-day might be that 
of to-morrow ; as may be gathered from the fact 
that, notwithstanding Napoleon himself, in 1803, 

^ Ereir this no longer corresponds with the genitrs of the na- 
tion^ if cr^t may be attached to an eminent writer on the subject. 
Bavoux Le9on8 pr^liminaires sur le Cede F^al. PariB, 1821; 
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dcciafedy Family tP«sl» or fidei comiifiissa, ^<€on« 
tvmrei^ a/ Vkit^ret de Fagriculturey aox bonnes hhv 
etftrSy a la raidoiH" and decreed, that they nevep again: 
ahoirid be' »e«^6tablishedy they were re^introduced 
into ibe God^ of 1807. Four years were too short 
a p0rk)d to alter the real nature of the matter, 
— ^oe hmg lor au experiment. 

With regard to the r^t reason of the Code, 
tbefb SMmE» to have been* sueh a complete diversity 
o£ opimoB Mftofig those who formed it, on most of 
tlie leadaug pmmt& an^ essential dettrmes of jurist 
ptedeno^tbatthe ^^DisiCittssions^' with regard te^tbeir 
adof^em^ mrfe mLy to show^ thM if any one was 
right,, the otbev^ weie egregkmsiy wrong. A strik* 
ing proof e^^is is affordfed hy the '^fbrsties'' pre«> 
seiibedL for tb# *^ae6es de F^at efrfl/^ On the 
questiiHK beiag agitated^ what effect wai^ to attend 
tte want of ttl^se foi^rapa^iffjesy Ciaii^eeres dsstumf]^ 
tfattk Bullity fbHow^d^ tipon tbeir m^H)4teetvaface ^ 
Tios^t agaim held tbM>it w%^lM>treq;iilsi«e to ob^ 
fiesve* tb^se fetmisy i» «€frtaki easefiV wMeb he specific- 
eif that &lsity in itself eoftM alene amitil a dodtt^ 
ment ; but that a marriage might be rendered void, if 
the requisite formalities had not been complied with ; 
trhilst, on the othet^hand, Simeoitf maintained, that 

* Coorfl^ence du Code civ3 tret le discussion^ vol. i. pages 
204, »b«, md 267. 

t Motifs, &c. vol. ii. Page 1 15. 
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the iioiM)bservauce of forms, did not vitiate either 
'mamage, or document, provided the fact of the one, 
and the authenticity of the other, could be other- 
wise established. Nor did they inquire whether those 
forms were applicable, or could possibly, in the na- 
• ture of things, be carried into eflfect. That they 
were in a great measure impracticable, has been as- 
sert^: by their coadjutor Maleville*. 

The justice and precision of this code has been 
frequently lauded. But how was the enactment, the 
subject of so many enthusiastic encomiums, by 
which " Le juge que refusera de juger sous pretexte 
AvL silence, de Tobscurite, ou de Tinsuffisance, de la 
loi pourra etre poursuivi comme coupable de deni 
de justiee''f to be brought into operation, or to ap- 
ply^ when article 534 of the C!ode enacted that 
'* les animaux attaches a la culture sont im- 
meulde8"-^4nd articles 1062, and 1064, stated the 
' law to be precisely the reverse ? Was the enact- 
ments last in the order of the code to rule, (accord- 
ing to the . brocard. Lex posterior derogat priori) 

and to render the other nugatory? Or, as was 

... ■) 

* Analyse raisonnSe de la discussion du Code civil. *Vol. i. 
Pa^ 104. 

t Section 4^ Tltre Prel. . To tliis the pe^ty of forfeiture was 
attached ; but the vagueness of this decree (a vagueness of it- 
self siiifident to embarrass justice) is obvious to the eye of eve- 
ry lawyer. It remained ia the Code Wt dead letter, nad has 
never been acted on. 

■• . .- 4 
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the cas^ was the first in the order of arrangeiiieiity 
but last enacted, viz. 524^ to abrogate the glder 
IsLW, contained in the two other articles ? ■ .:^ 

Much praise has, in this country, been bestpwed 

• 

upon the Code> for having amalgamated the.iProit 
ecrit with theCoutumes. This is a point upon which 
the French nation alone are capable of deciding ; and 
what judgment have they pronounced upon- it? 
The Tribunal of Montpellier had the courage to 
put on record that 'Mt appeared to them that van 
exchange had been efieicted between the t)vo ^s- 
tems, by which both divisions of France had bieen 
deprived of the advantages 'resulting from tl^ir 
own practice ; that upon the one divi^on of the 
country, laws and dispositions were imposed, whidi 
they had already changed or rejected, and the in- 
aptitude of which was severely felt ; and that the 
other was subjected to usages, which not merely 
did not suit their circumstances, but were diame- 
trically opposed to their views, and habits^ and 
wishes."* 

Nor were these the errors incidental to a first un- 
dertaking and now rectified, for in a number of a pe- 
riodical legal review published in 1825, and edited 
by Professors of the University of Paris, it is 
plainly avowed that part of the Code — short as it is 
-r-has not yet become intelligible, even in France, f 

* Crussaire Aiialyse> p. 6 and 7* 
t Themis torn. vii. p. 61. 



Notidn^sdmealteratiaiisiQn (be N^apoUtaa )La^, 
tb^ obfijerve^ ^ <dn traave daas rle (Code Nafpolitain, 
actuellement somnis ii xm j^vMoq parmi les .aiti- 
cles du Code Ci^U Fr^a^ais qu-on a traduite lit- 
teralement quelques disposltiQiis que ^eraanne n*a 
encore pu e^cpUquer en France."" 

Perhaps the key to the whole Code may be foniHl 
in the subsequent application of, and the commenta* 
ry pronounced by Portalis on -the celebrated ** une 
lune une, volunte uae/' of iRobesi^iecre. ^* iL'ordre 
ciidV remarks the. former, ^* t^iw^cementer .I'ordre 
politique/'* 33ie olyedt was, to increase ^e -polL- 
jtical aggrandi^enijent of ite author. 

On rthe lotib^r imnd, it is jn^ :to:be denied, :that 
some of the law0 and proyisions <of this singular 
wojrk, which had for their object ithe enforcement 
of private rights, were well .adapted to effect the 
purpose for whiioh they were introduced. Many of 
the equitable doctrines, as well as the theory of 
private contracts, contained in the Koman law, 
with a few necessary modifications, were incorpo- 
rated Intp the Code. And it is in this, that its 
diief merits consisil;, and are to be recognised, iand It 
is to thi^, it owes that degree of stability, wiiich it 
has acquived^ perhaps, at thia day, even, tjte very 
existence* 

But what is the preaent stole >f the Code, ^- 

* Motifs, vol.,viii. p. 184. 
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ready buried beneath a load of commentators* and 
editors ? One of the ablest French lawyers em- 
ployed in its re-amendment, shall decide. 

" Depuis que le code civil a ete promulgue, de- 
puis que ces nouvelles tables de la Lois, coit ete ex- 
posees aux regards du peuple, miUe et miUe ques- 
tions inattendues se sont ofiertes aux magistrati^, 
et aiix jurisconsultes ; une discussion perpetueUe 
s'est engagee sur chaque matiere, sur chaque article 
-et sur chaque mot; dix miUe arrets ^imt €i€ rendus.; 
plusieurs eentaines de traitis et de mmmentmres out 
^te publics; nomhre de lois, de decrets, d'avis du 
consetL^etatSf out ahrogi ou - interprete les dis-i 
-positions du nouveau code* Jurisprudence, doc- 
trine, legislation, tout s'accumule, tout se multiplie 
dans une progression toujours croissante, et bien- 
t6t la science ne sera plus qt^un Uibyrinthe inex* 
tricahle'' f If this is correct, and it is impossible 
to doubt it, it is not to be wondered at, that the 
Domats, the Montesquieus, the Daguesseaus, the 
Pothiers, and the Valins, have disappeared, and 

* One of the latest^ and certainly the best which has appear- 
ed, is that of M. Toullier ; — suivant Fordre du Code, in 12 vols. 
tvo. 1826. 

t Themis on Bibliotheque du Jurisconsulte, voL L p. 48. The 
paragraph cited, was written by M. Jourdan, who died about 
a year ago in this coimtry, in which he had been for sonfe 
time resident, to acquire a knowledge of its laws and institu- 
tions. 
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that subtlety, and declamation have usurped the place 
of analysis, philosophy, science, and learning. And 
although Jurisprudence seems again destined to flou- 
rish in France, it is from a cause foreign, and even 
opposed to the " Code civil." Such is the " pure 
and harmonious system of jurisprudence " recom- 
mended for the admiring adoption of the people of 
England.^ 

It is a task, as invidious, as unpleasant, to point 
out the defects of any system. But it is imperative- 
ly necessary, that this Nation should be made fully 
aware of the true nature, effects, and bearings of a 
Code which has beea held out by men of talent for 
their approbation and imitation ; and it is a con- 
sideration paramount to every other, — a considera- 
tion in which every individual, however humble, 
is concerned, — ^that the Legislature should not be 
misled by the erroneous views adopted either by 
interested, or disinterested, individuals. 

Another aspect yet remains, in which the Code 
Napoleon must be viewed ; and its reception, and 
its operation, have now to be traced in other coun- 
tries inhabited by the same hardy race, which peo- 
pled Britain. 

Not satisfied with the attempt to reduce under 

* Mr. Humphrey's reply to Mr. Sugden^ p. 10. Lond. 18S6. 
8yo. 
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bis own immediate sway, and to the same level of 
. uijiforra subserviency, those countries, of which the 
force of his arms had given him the temporary 
possession, Napoleon resolved to efface all those 
distinguishing characteristics, which diversify Na- 
tions, and to throw around them the most degrkd- 
ing chains of ihoral slavery. Other conquerors 
have subdued nations, and made them tributary 

v 

provinces ; But no former Tyrant intermeddled with 
the domestic affairs of private life, or dared to pre- 
scribe to the fathers of a whole people, what pro- 
portion of their property, they were to be permit- 
ted t& 1)equeath to their children. It was ieft*'for 
Napoleon, and thb refinement in domination, which 
*ihe nirieteeiifli century has produced, to s?uSrt)a^s the 
^pifis an3 Vbndals* of a darker age, drid' ev'eii' tlie 
Dafbarity of the Tartar tribes ; for they did not 
interfere with the domestic relations, or adhiihist*a- 
tion of private justice, in the countries wTiich they 
overran. - 

^*" Adopting the motto from the Banner, ** oii est la 

■ 1 

.' '" • I * ■ I » » ^ . ■ '. ! . • ■ . \ / 4 

1 • - . . . .- y .. 

* Tne " Lords* Committee on the dignity of the ' Pelage, ^in 
sli^ii^ ^O'lnfiuence-^Wiieh the Nbiinan -inrasion exercised u{)bn 
the legislative assemblies and laws of England, remark that 
William " still left to the country the enjoyment of a large 
' ]iMtM»n df i;bd Satbn isst^tntions; esjfivfdally in the' internal ad- 
ministration of the executive government^ and particularly in 
ife ad^iiistrafioa df jwttce/'*-^ - ' -- * 
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Drapeau^ la est la France,'' Napoleon inscribed it on 
the Code ; and if, as asserted, he expressed a wish 
** to go down to posterity, with the Code in his 
hand ;" his supposed wrongs would indeed have 
been amply avenged, in having thus laid the tomb- 
stone, over the grave of the noblest affections, and 
most endearing and patriotic virtues, of our Com- 
mon Nature. 

Accordingly, with the view of promoting his own 
plans for the increase of his power. Napoleon intro- 
duced the administration of law, as it was laid 
down in the Code, into almost every country which 
had submitted to his sway. It was not left free to 
the nations to adopt such regulations, contained in 
the French Code, as might be found expedient 
or practicable ; their former and National systems 
were totally abrogated — and the administration of 
French law, to the very letter, understood or mis- 
understood, applicable or inapplicable, was enforced 
upon the unhappy people by means of French judges, 
and French power.* 

* The following fact will serve as a specimen of the mode in 
which justice was administered under the French dynasty- 
through the Code. One of the Hanoverian ministers had fled 
to Russia ; and the Courts of Justice established at Hanover^ 
Zelle and Uelze^ were desired by the government of Westphalia 
to sequestrate his effects^ in accordance with a certain regulation 
referred to in the Code. The Court finding that neither this, nor 
any other regulation of the Code warranted such a mode of pro- 
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They were informed, in eloquent language, that 
it was for their benefit, and conducive to the 
" grand interests of the human race," that there 
should exist but one Emperor, one Code, and one 
People, and they were obliged to submit; whilst 
the framers of the Code congratulated one another 
and their Nation, that " Du sein de vos delibera- 
tions s*est eleve un Code, qui deja a obtenu Tassen- 
timent des nations, presage infaillible du respect 
de la posterite, Deja la moitie du Globe ^/ la 
direction quHl lui a imprimee.^^* 

It is not necessary here, to point out the reasons, 
why the French Code was unsuited to the circum- 
stances and exigencies of the German nations, or the 
injustice and misery it occasioned : that has been al- 
ready done by names held in veneration by their 
country, and celebrated throughout Europe, — by a 
Hugo, a Savigny, and a Rehberg.f 

The " respect de la posterite," may now be judg- 
ed of; the French Code has been expelled from every 

cedure> delayed^ till it received a letter horn the French mini'^ 
ster of justice at Cassel^ Simeon^ informing the judges^ that fbr 
their disobedience they deserved to be displaced^ and would have 
been 8o> had the circumstance happened in France ! This oc^ 
curred in the year 1813. 

• Trailhard Expos^ des Motifs du Code de procedure civil> 
&c. 

t The two first are statesmen^ philosophers^ historians^ and 
lawyers^ and also the most celebrated legal professors on the 
Continent ; the latter a statesman of eminence at Hanover. 
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nation of the north of Germany by the unanimous 
and simultaneous voice of the people ; and likewise 
from the south ; with the exception of the Rhenish 
Provinces, (where, however, French law has been na- 
turalized for thirty years,) two insignificant Dutchies, 
and to its disgrace, the Principality of Saxe Cobourg. 
•Even the slow and cautious Dutch, have returned 
to their own national system ; and have formed a 
Code to facilitate that return. The independent 
nations of northern Europe felt not merely the dis- 
advantages, but the degradation of Napoleon's sway. 
The moral thraldom of his Code was only less ab- 
horred, than the physical thraldom of his army. 

In northern Italy, from the unhappy state of po- 
litical affairs, with a few modifications, it still re- 
mains in vigour, — but thither it is unnecessary to 
follow it, — -Italy seems at present to recognise no 
law, but the right of the strongest. Until lately it 
also maintained a similar degree of ascendency in the 
Neapolitan dominions ; Joseph Bonaparte did much 
to improve the national system for the good of his 
subjects ; Joachim Murat aware of its effects, en- 
forced the Code Napoleon. 

It would be superfluous to enter into a minute 
detail of all the changes, which have taken place in 
tite legislative polity of the different nations of 
modern Europe ; and I shall, therefore, select those 
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only, which have been brought before the public, 
as examples to be imitated. 

The Dutch Code, so highly lauded by Mr. Hum- 
phreys, and upon which he rests so much of his 
argument in favour of sweeping and radical changes, 
is, as has been observed, merely a return from the 
French Code to the national laws and customs of the 
country, and has been prepared solely to ensure and 
facilitate that return,* It is engrafted upon the labours 
of the Commission appointed by the Republic in 1 798, 
(which continued sitting till 1804,) as affording the 
best foundation for the establishment of a gradually 
improving system, calculated entirely to subvert 
the Code of Napoleon hitherto valid. And the offi- 
cial ** expose," which has been printed and circulated, 
states, " Que la loi fondamentale en regenerant I'etat 
politique de la Belgique, ait aussi promis aux peu- 
ples des Pays-Bas d^effacer la tache qu'une legis- 
lation etrangere imprime toujour s a une nation, et 
d'ont \q joug doit etre doublement insupportable 
pour un pays qui, en raison de son etendre, et de 
sa population, pent s'enorgueillir d'avoir produit 
plus de savans d*un merite superieur, qu'aucune 
autre contree de TEurope.^^f 

» The Minister of the Interior declared, in 1 819> to the States 
General, that *^ une legislation nationale est un besoin pour 
tout peuple libre et indep^nda^t." 

t The first proposition in the paragraph announces a fact^ the 
latter involves an assumption. 
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Under these circumstances it is satisfactory, and 
it is not surprising to learn, that " the Code works 
well," at all events, better than the French Code, till 
lately in force ; but it is a little questionable if the 
authority adduced in support of this allegation* can 
be received in all its latitude. 

Froni this it is apparent, that the improvement 
which slumbered during the domination of the " har- 
monious system of jurisprudence," is to be roused in- 
to active energy under the auspices of its dismissal, 
and that this improvement is to consist in a return to 
the National principles and system, completely di- 
vested.of the abstractions and conceits of the Code 
of France. 

In Poland, where the French Code was formerly 
enforced, a similar change is about to be effected ; 
and the national system has been already re-intro- 
duced into the kingdom of Hanover, and the dutchy 
of Hessia. Thus so far froni Napoleon descend- 
ing " to posterity with the Code in his hand ;" it^ 
will only serve to perpetuate to those who have 
suffered from its enforcement, the remembrance of 
its iron rule, and their degradation. 

Among the States of North America several im» 

* That of Monseigneur Van Maanen, one of the principal 
co-operators in the work. See Mr. Humphrey's Letter to Mr. 
Sugden> p. 48. 
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portant alterations have been accomplished, both in 
the civil and penal departments of Jurisprudence, 
but not exactly in the manner supposed by Mr. 
Humphreys. Indeed, it seems to have been impe- 
ratively necessary to fix the limits to which British 
legislation and judicial precedent were to extend. 
The English Common Law having been rejected as 
a system universally applicable, those particular in- 
stances in which it was still to retain its validity, 
required to be determined, and a new source of 
Law for the decision of future cases, opened up. 
Although, in point of fact, the general doctrines of 
the Common Law of England still continue to regu- 
late the internal affairs of the greatest proportion of 
the States,* when not opposed by any positive Ame- 
rican statute, or contradictory to the usages and cus- 
toms or decisions, constituting the separate Com- 
mon law of each individual State. 

New York and Louisiana have been specially no- 
ticed by Mr. Humphreys, as corroborative of his 
theory in favour of new Codes. " Some of these 
States,** (observes that gentleman, in his letter to 
Mr. Sugden, page 53,) " for instance. New York and 

• Not of all, however, for some of their States " whose 
wisdom is so supreme," " have enacted penal laws against the 
quotation of recent British precedents."— See IngersolVs Dis- 
course, SvOk Philadelphia, 1823. 
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Louisiana, seem recently disposed to take more 
original views of Legislation." 

All I have been able to find, after a most dili- 
gent research, in support of the reference to New 
York, is the act of the Legislative assembly of that 
State, nominating a Commission of three members, 
with instructions to collect and revise, all the sta- 
tutes^ actually in force, of a general and perma- 
nent nature ; in other terms, to do what has been 
already done, by Tomlins and Tyrwhitt, not even 
attempting what has been partly accomplished 
by PetersdorfF. And these commissioners have 
published a report in 1 826, consisting of 1 1 2 pages 
octavo. This is doubtless, highly necessarj% and 
proper; but it does not seem to warrant the conclu- 
sion attempted to be drawn from it. 

The province of Louisiana, it is well known, af- 
ter having been long subject to Spain and France, 
was lately sold for fifteen millions of dollars to the 

United States. Having experienced the tender 

« 

mercies of the Spanish government — ^perhaps the 
Inquisition — and the Code Napoleon, the inhabi- 
tants were probably of opinion, that any change can- 
not be for the worse, and must be for the better ; 
and, accordingly, a new political Constitution, and 
a new civil Code, (a; sort of reprint of the French,) 
and a new penal Code, abolishing the punishment 
of death, have been prepared for their regulation. 
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Whether these are suitable to the wants and 
wishes of those, for Whom they have been compos- 
ed,* it is impossible as yet to judge ; but I cannot 
avoid remarking, that it is a little farcical, to hold 
out this State, as an example to Great Britain. 
What ! is it gravely maintained, that because a pro- 
vince of half civilized inhabitants, just emancipated 
from being " the slaves of a prince who himself is 
a slave," — without public establishments or com- 
merce, — without incitements to crimes, — without 
every attribute which in Europe constitutes a state, 
save the barren name — with every thing to gain, 
and nothing to lose, — whose entire intrinsic value, 
in the mart of nations, is about three millions ster- 
ling,— have subjected themselves, in reliance on his 
good sense and honour, to the guidance of a well- 
meaning individual,! it is incumbent upon this 
country, without a single point of resemblance in her 
situation, to do so likewise, and to adopt a Code ? 
Such arguments, and conclusions are unworthy of a 
serious refutation, 

• The Penal Code having unfortunately been consumed the even- 
ing before it was to be sent to the press> in the meantime capital 
punishments are inflicted as formerly. Is it not to be regretted^ 
that the cessation of the punishment of death in any country, 
should depend upon the accidental burning of a portion of letter 
press ? 

•|- Mr. Livingstone. 
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Non tali auxilio, nee defensoribu8 istis 
Opus eget- 

The necessity for improvement rests neither upon 
imitation, nor hypothesis. It is commensurate and 
co-existent with the very nature of man, in every si- 
tuation in which he has been known to exist. But 
happily the welfare of a nation is not altogether de- 
pendent upon the Code of Laws, which a Commis- 
sion may prescribe for its adoption. Even the 
French legislators acknowledge this, in very expres- 
sive language. " Peut-on se dissimuler I'influence et 
I'utilite de ce conseil indelebere, de cette puissance in- 
visible, par laquelle sans secouse, et sans commotion, 
les peuples sefont jtistice des mauvaises lots, et qui 
semble proteger la Societe contre les surprises Jaites, 
an legislateur, et le legislateur contre luimeme ?* 



Having thus endeavoured to take a correct, al- 
though, I fear, a very imperfect view of the nature 
of Law, and of the formation and effects of several 
Codes, it remains to notice the projects for a Code 
recently brought forward in this country, and the 
first author of note is Mr. Bentham, This author 
has been so long, and so often, before the public, that 
any attempt at a minute statement of his theory 

* Crussaire Observations^ page 26. (Discours preliminaire.) 
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would be here superfluous ; and all that is required, 
is to ascertain of what benefit his labours have been, 
and how far his views and proposals are consistent 
with sound practical improvement. 

It is an undisputed fact, and this of itself is no 
small merit, that Mr. Bentham was the first, or 
among the first,* who dared freely to examine and 
dispute the utility, of many public Institutions and 
Laws, and fearlessly to expose, not merely their un- 
fitness for the attainment of the object desired, 
but the mode in which they might, in his opinion, 
be rectified. He is perhaps the first and greatest 
assailant of the maxim, ** Nolumtis leges Angliis 
mulariy^ a declaration which, though useful and in 
place in a former age,— in the Parliament of Merton, 
— has ceased to be equally suitable to the present. 
But Mr. Bentham seems to have forgot, that the other 
extreme is equally, if not more dangerous : he has 
too often lost sight of man as he is, to make laws for 
him, as fancy would fondly picture him, capable of 
being ; he has too often lost sight, of the data^ which 
human nature affords ; and from considering Laws, 
as possessing an abstract and defined and tangible ex- 
istence, altogether independent of man, his general 
doctrines are only susceptible of application among a 

* I would make a particular exception in favour of the late 
Professor Millar, author of the view of the Euglish Government, 
and of the Origin of the distinction of Ranks. 
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Nation of mechanical automatons. Adopting as the 
test of each system of Law, his own scale of plea- 
sures and pains, of punishments and rewards, and his 
own individual views of utility, he has forgot- 
ten, that each nation, nay, each individual, may 
have different sentiments, from those which he has 
chosen to assume to be the universal standard ;— ^and 
his principle of Utility is but another, and a more 
delusive appellation for Natural law. Utility in the 
abstract, does not always point to utility in the con- 
crete ; and the utility of one age differs from the 
utility of another. The remark of Bacon is still 
applicable : " Qui de legibus scripserunt, omnes vel 
tanquam Philosophi vel tanquam juris consuiti ar- 
gumentum illud tractaverunt atque philosophi pro- 
ponunt multa dictu pulchra^ sed ab usu remota^^ 

It appears to have been Mr. Bentham's desire to 
fix a standard of laws and morals, which, with a 
few partial modifications, might serve for the serfs 
of Russia, arid the republics of America, for the in- 
habitants of Spain, and the British isles. He comes 
forth from his closet, and announces to the world, 
in the words of the German Emperor Conrad, " Si 
modo leges esuritis, concedente Deo, bene legibus 
^'os satiahoy^' — and arrives at a conclusion, (though 
doubtlessly from different premises,) similar to that 
of the Russian Empress, when she maintained, that 
** LeCode desLois doit etreunlivre demoyenne gran- 
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deur, que l*on puisse acheter a bon raarche, comme 
Ton faii.un catechisme." But it is highly improbable, 
that either this or any future age will suffer itself to 
be guided by his standard of Utility, or fettered by 
his Codes; and in after times, when few of those laws 
which govern now, shall be applicable, or perhaps 
in existence, both will be pronounced to be melan- 
choly proofs of the misdirected ingenuity of one, 
who " dashed iyith his oar to hasten the cataract, 
waved with his fan to give speed to the wind/* 

To adopt Mr. Bentham's theory, in practice, 
would not merely be to throw fetters on the future, 
but to sacrifice the past. To Mr. Bentham, all that 
has already sufficed for the advancement of the 
world, appears utterly imperfect and useless ; all 
the progress made, as the rude and unavailing en- 
deavours of those, who knew neither to govern, nor 
to obey ; and the most revered and salutary regula- 
tions, — ^regulations which have made us what we are, 
— but as the futile exertions of unforeseeing humani- 
ty. The abuse of the past, in which Mr. Bentham so 
lavishly indulges, whilst maintaining that the present 
can form a rule and standard for the future, involves 
a fallacy unequalled even in the " Book of Fallacies." 
A dissent from the present expediency of laws and 
institutions requires not to be accompanied with 
acrimonious disparagement ; and no one can read 
the wanton abuse of past times, and of the venera- 
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ble and ancient memorials of our freedom, '* with- 
out feeling a lively surprise, *and a patriot indigna^ 
tion." 

The Legislator ought always to bear in mind, that 
the present is to the future, what the past is to the 
present ; and that laws are the result of the necessi- 
ties of men,* and are not always immediately refer- 
able to abstract ideas of right, or to any determinate 
scale, of proportionate retribution, of a quantum of 
right for a quantum of obligation, of so much 
punishment for so much guilt. For whether law is 
attempted to be simplified into fictitious " rights," — 
only to render it more complex, or reduced to a state 
of mechanical precision, — only to show the folly of 
the attempt, or, shrouded in the technicalities of an 
abstruse and cavilling philosophy, not all that has 
been written by Mr. Bentham and his followers 
will alter its nature ; whilst the diversified phases 
of civil society continue endlessly complicated and 
changing, that Science, " which is the last effort 
of human ingenuity, acting on human experience," 
can never in practice be reduced to a few abstract 

propositions. 

Some of Mr. Bentham's suggestions are so good 
and reasonable, and others so fancifully ridiculous, f 

• '* Natura Juris . . . . ab hominis repetenda natura." Cic. 
deleg. 1^ 5. 

t See Traites de Legislation, vol. iii. p. 378 ; and vol. i. 
p. 355, where Mr. Bentham lays down that, '^toute ce quen'est" 
pas dans le oorps de lois ne sera par lois. II ne faut rien refere 
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that it is scarcely possible to believe that both have 
emanated from the same individual Mind. Can it be 
conceived that it has been gravely proposed to 
govern the infinitely complicated mass of rela- 
tions subsisting in the present stage of civilization by 
the rude and simple Institutions of a barbarous aera, 
a proposition directly opposed to the whole of Mr. 
Bentham's general theory. Laws and institutions 
must be accommodated to the people, and not the 
people to the laws ; and it requires neither the 
dictum of the Chancellor de L'H6pital, nor of Sir 
Samuel Romilly, to stamp thig with the authority 
of common sense. * The scene of real life is the 
field for the legislator. But as Lactantius ob- 
serves with a sigh, " Quid aegrotus unquam som- 
niavit, quod philosophorum aliquis non dixerit ?" 

The assumption f that the whole system of law 
may be reduced to such simplicity, as to be adapted 
to the comprehension of every individual — one of 
Mr. Bentham's favourite topics of declamation^— is a ' 

ni & Tusage ni k des lois etrangeres ;" and in the following page 
he asserts legislators should ^^ delivr6 leurs peuples de droit non 
ecrit, un droit que n'est pas digne des hommes ! I" 

* See the Eloge de Sir S. Romilly, prononce par M. B. Con- 
stant, p. 15, Svo. Paris, ISip* 

t Traites de Legislation, torn. i. chap, xxxiii. ; and the papers 
on Codification, passim. 
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postulate new in the history of philosophical ab- 
surdities. The diflTerent, and infinitely diversified 
modifications which enter into, vary, and influence 
every contract, either in its operation or its conse- 
quences, and their dependencies and combinations, 
are too numerous and complicated, too dry and un- 
interesting, ever to become the subject of popiilar 
comprehension or study. Upon the same principtei 
every individual should be his own apothecary, suir- 
geon, and physician. He may have to enter into a 
complex contract ; he may be overtaken by a compli- 
cated disease. The laws of the Realm are patedt 
to all ; and so are the works on Materia Medtca; ^Ht 
neither have, nor ever will, supersede the iieceSsitj^ 
of professional advice, with regard to their applicSr- 
tion, to particular and involved cases. '^ 

Mr; Bentham is partial to this illustration. An 
attempt to trace a presumed analogy between law 
and medicine runs through all his works; but he 
has forgot, thit the one is limited to the state ^f 
body, of a single isolated individual, the other elc- 
tends to the circumstances and manners of a wtiol* 
nation. Nor amidst all the improvements in the 
medicinal art, has there been a proposfal made, to 
cure all diseases by the establishment of a pharma- 
ceutic Code ; and to any one who has studied the 
subject — apart from the conceits and abstractions of 

fancy — in its real and correct point of view, it 

4 
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would appear not more absurd to organize a so- 
ciety of the first physicians in the kingdom to com- 
pile a Corpus Medicime, by which all diseases 
were to be cured by direct prescription, without 
any regard to age, constitution, progress, severity 
of the disease, or particular reference to each case, 
tiian to propose to comprehend in a written Code, 
the infinitely diversified and contingent rules ap- 
plicable to the never-ending variety of human con- 
cerns. The practical improvement of ihe treat- 
ment, of each particular disease, or a more minute 
attention to the constitution of each patient, is that 
which has raised the physician to a well merited 
celebrity ; and Boerhaave will be remembered with 
gratitude, when Hoffmann and his followers are for- 
gotten. The unqualified abuse which is so lavish- 
ly bestowed on the Roman law, more especially on 
the contracts, by Mr. Bentham, only proves his ig- 
norance of a sy*stem, which has contributed to form, 
and received the approbation of, a Hardwicke, and 
a Camden, a Jones, a Mansfield, a Grant, and a 
Stowell. 

But notwithstanding all that has been stated, and 
that Mr. Bentham's theory is inconclusive in itself, 
he is occasionally judicious in the views, which he 
takes, of different points and doctrines ; and his 
acute, discriminative, and exhaustive analysis, may 
often be applied with equal success, by the legisla- 
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tor and student. The common objection to bis diction, 
and phraseology, I pass over ; for although he has 
sometimes forgotten, that the excellence of juris- 
prudence consists more in the " terminus ad quem^'* 
than in the " iter per quod^'* (as it has been scho^ 
lastically expressed) some of hi^ observations are 
substantially correct, and a few of his suggestions 
might be adopted with advantage. 

The plan for improving the laws, detailed by Mr. 
Miller in his able work * " on the Civil Law of Eng- 
land," appears to be the most practicable and ra- 
tional, that has been proposed ; and if carried into 
execution, would accomplish all that could probably 
be desired, or at least attained. 

A few consolidating, declaratory, and remedial 
Acts, framed with comprehensjiveness and accuracy, 
would arrange, ascertain, and rectify every branch 
of jurisprudence, without cramping, or trammelling 
the nation with a Code ; and would leave the sys- 
tem still open to subsequent, and correspondent im- 
provements. 

Mr. Miller has pointed out in a very forcible 
manner, the benefit which would result from such 
Acts, and has exemplified the advanti^es which 



• It is deeply to be regretted^ that the pages of such a work, 
should have been sidlied by an incorrect, and unjustifiable in- 
v«»ctive. 
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wcmld attend their formation, in his suggestions, 
with respect to the simplification of the laws of Heal 
Property* He has most distinctly shown, that the 
rapidity, with ^ndiieh Bills are hurried through both 
Houses of Parliament, and the neglect which the 
sj^d&c regulations and clauses encounter, when the 
{Hfincipte of the Bill is approved of, are the most 
frequent sources of legislative error, and judicial 
uncertajsnty. 

Perhaps the most difficult, and certainly the most 
important duty, of the legislator, is to extraet from 
the mass of existii^ relations, those grand lead- 
ing principles, which are at once the basis, and 
the pillars of the system, — which have been 
sanctioned by the consuetude of ages, and found 
in unison with the g^us of the nation. It is this 
which will give unity, and harmony, and vigour, to 
the system ; not that unity which is merely appa- 
rent to the superficial eye, and consists in technical 
divisions, and subdivisions, but that unity, subsist* 
ing in the primary principles peculiar to the system, 
which can only be attained by a patient aijd com- 
prehensive investigation into its history. Sensible 
of this, Mn Miller has adopted a wider range of 
inquiry ; and the methodical manner in which the 
legislative and judicial institutions of England 
are examined, their excellencies, and their defects 
pointed out, is better calculated to promote real 
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and lasting improvement, than the vague unquali- 
fied abuse of a system, in comparison with the ge- 
neral excellence of which, the Utopia of More is a 
shadow, and the Code Napoleon a delusion. * 

With regard to many of the specific alterations 
suggested by Mr. Miller, great difference of opinion 
must necessarily exist. Several of his inferences 
are scarcely warranted by his premises, and some 
of his positions are hardly tenable ; perhaps also 
the reason, which he assigns for the introduction 
of the Acts just alluded to, are not always either 
the best, or the most cogent. But the principle of 
sound gradual reform which he advocates, and, in 
general, the views of law which he has adopted, 
must be universally approved of. 

I shall now proceed to notice the latest work, 
avowedly advocating Codification, or rather an en- 
tirely new system ; and it is requisite to draw a 
broad line of demarcation between the reforms in 
law, suggested by Mr. Humphreys, f and the man- 
ner in which he proposes to give effect to those 
reforms. ^ 

In the first place, even the most essential re- 
forms in law do not necessarily require a new Code 
to carry them into effect ; if the reforms are sound, ' 

* *' L'equite est Tesprit de nos lois." 

t In his Observations on the Actual State of the English Laws 
of Real Property^ with the Oatline of a Code. Lond. 1826, Svo. 
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and judicious, they require no Code to bestow up- 
on them perspicuity, force, or perpetuity. And, in 
the second place, it does not necessarily and conse- 
quently follow from a new Code, that the laws it 
may contain, are to be better adapted to the genius 
of the nation, than those which they may be in- 
tended to displace. The Code itself, and the laws 
which it comprehends, ought, therefore, to be con- 
sidered separately. The Laws must be examined 
with reference to their quality and effects ; the Code 
with regard to the form and duration of these laws. 
Partial alterations, if really amendments, in the 
law, can alone be proposed and carried into exe- 
cution by those who are desirous of benefiting their 
country. A new Code may either be the proposal 
of one, who is ignorant of its nature, and tendency ; 
or of one, who, with a recklessness of the conse- 
quences attending its introduction, would annihi- 
late all existing benefits, for what cannot appear, 
even to him, to be more than a contingent possibi- 
lity — who would throw away the substance, to grasp 
the shadow. 

With respect to the specific changes in the laws 
affecting Real Property, proposed by Mr. Hum- 
phreys, it may not become me to offer any strictures, 
or even remarks. The various suggestions made 
by him have been ably, and forcibly discussed, by 
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kis equal in knowledge, and practice,^ Mr. 6ug- 
den ; and in a great measure, practical experience 
alone, can presume to judge of their expediency. 
Leaving to others, therefore, to enquire how far each 
separate change is to be considered as an amend- 
ment, in the Law of England, I shall confine my 
observations to the introduction of a new Code, 
only reminding them, that ^^ no difficulties occur in 
what has never been tried ; that criticism is al- 
most baffled in discovering the defects of what has 
not existed ; and that eager enthusiasm and cheating 
hope, have all the wide field of imagination in 
which they may expatiate^ with little, or no oppp- 
silion.'* 

Mr. Humphreys' work commences with an avow- 
al, " that with respect to Political laws, it is of 
more importance^ that they should be adapted tp 
the feelings and habits of the people^, than that 
they should be found in an imagined harmony of 
Parts.'* It is matter of regret that Mr. Hum- 
phreys has not suffered himself to be guided by this 
maxim, which is universal in its application, in 
his subsequent researches, and proposals. He can- 
not surely have imagined that Political, and Civil 
Laws, have different and distinct origins, or that 

* A Letter to James Humphreys^ Esq. on his proposal to re- 
peal the laws of real property, and substitute a new Code. Third 
edition^ London, 1827> 8yo. 
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they are not blended with, and dependant upon 
each other, or that they do not mutually elicit, and 
impart energy, to the system. 

" Glaring defects or abuses indeed (observes he) 
have, frohi time to time enforced the interference of 
the Legislature ; but in their remedies, they have 
only lopped, where they should have extirpated ; and 
the noxious weed has grown by pruning." That 
the interference of the Legislature has not been suf- 
ficiently strong, is possible : but that all they have 
hitherto effected has only increased the evil ; that 
the efforts of the Legislature, have been merely a 
tissue of blunders ; that " the noxious weed has 
grown by prunirig,** is an assumption which can- 
hot be reconciled with truth and experience. 
^ Therfe is nothing, which Mr. Humphreys has ad- 
vanced with regard to the necessity for improving 
the existing law, which I am not willing to ^Uow, 
in all its latitude. Law will always be susceptible 
of gradual improvement. But the maxim from 
which he sets out, and upon which the whole of his 
work turns, that, "it.is not in any individual de- 
fects, that the objection lies,** in his own technical 
phraseology, ** the Entire nuisance (the whole sys- 
tem) must be abated," " a total abrogation, and the 
formation of a new Code," is one, which the wildest 
speculator has not hitherto dared to advance in fa- 
vour of his most idolized theory. A single law has 
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sometimes been thus branded^ and stigmatised, but 
never a system, never hitherto at least an English 
system. 

Mr. Humphreys advocates the advantages " of 
creating, over correcting;" which implies that an en- 
tirely new set of laws for Real Property, independ- 
ent of, and differing from, those which have hither- 
to existed, is to be produced, and that the new Code^ 
at a given moment, is to assume the place and func- 
tions of the present system. In progress of time^ 
with the laws affecting Real Property, as with all 
other laws, many contrarieties and variations have 
arisen, which require to be reconciled, and fixed. 
Some laws have become unsuitable to the present 
state of society, and some, although formerly bene* 
ficial, have become useless and oppressive. That 
those which can be ranked under any of these de- 
nominations, should be abrogated or altered, there 
cannot exist a doubt. That by degrees the whole 
mass of Statutes regulating property, if found un- 
suitable, will be reformed, is not now to be ques- 
tioned. The Senate, the Bench, and the Bar, are 
pledged to the nation, to themselves, as a comport 
nent part of the nation, whose advantage it will ul- 
timately promote, to effect this measure, and the 
pledge which has been freely given, will be ho- 
nourably redeemed. But they cannot, whilst they 
have any regard for common sense, adopt a proposal 
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which, by one sudden revolution, would introduce 
the most unlooked for, and overwhelming changes 
into every private family, that might have the misery 
of being connected with landed property, or with 
what is now deemed equivalent to landed property ; 
would leave the father on his death-bed in doubt 
with regard to the destination of his estate, and 
even as to the validity of his. testamentary provi- 
sion for his widow or orphans, perhaps even with 
regard to their legal right to the possession of that 
property, which he had hitherto considered his own. 
Nor do the consequences end here. The customs, 
opinions, and modes of procedure which had ante- 
cedently existed, being at once annihilated, at the 
moment of the introduction of Mr. Humphreys' 
** new Code," new and as yet untried forms, auji 
new and unknown effects arising from those forms, 
new presumptions, and there is no reason why the 
fact should either be evaded or concealed, new and 
unforeseen difficulties and doubts, would instantly 
start up,— only to benefit lawyers. What was for- 
merly stable and secure, because fixed, and acknow-* 
ledged, and provided for, by long practice, would be- 
come questionable and uncertain. Every last Will and 
Testament, made before the Code, must be altered ; 
and the effects of these alterations left dubious, till 
the Code and its new forms, thus sweepingly intro- 
duced, have been rejected, or settled in practice by 
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the collision and counteraction of interests. Such a 
moae of procedure would afford a rich and luicuri^ 
ant harvest to the lawyers, but reaped at the ex- 
pense of their fellow subjects* A nation's weal is not 
fbr such experiments. Laws are not thus to be sys- 
tematically subverted. 

Fortunately, however, the nation is not reduced 
to such a dilemma : — ^this is not the only choice. 
Each Statute, and every branch of the law, if neces* 
sary, may separately and gradually be submitted to 
review, and effectually refof-med, with all the ad- 
vantages, and none of the disadvantages attendant 
upon the formation of a " new Code.*' Mr. Hum- 
phreys' praiseworthy suggestions (in particular 
that with regard to registration,*) will not be 
lost sight of, and the object which he proposes to 
attain, will be accomplished in a more satisfactory, 
and equally efficacious manner. And if the pnK 
cess of revision should be attended with some diffi- 
culty, and some delay, — ^if even in reasoning down- 
Ward, from ** the first good and the first fair/' some 
little hesitation should occur, as to the propriety of 
any radical change in the principles or forms politi- . 
cal or civil,— let the nation remember the answer of 

• 

* This is not;, however^ a new proposition ; it is well known that 
it was submitted to Parliament in the time of the Common- 
wealth. 
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Plato,— -the moral Utopian Plato— to the Cyreneans, 
** It is difficult to prescribe suitable laws to a people, 
80 happily circumstanced as you are." 

It is not then, the changes which Mr. Humphreys 
proposes, that are here principally objected to ; it 
is the manner, in which these changes are proposed 
to be effected, and the perpetual stability, in the 
shape of a Code, which he arrogates for them. 

Changes, when managed with common prudence, 
are generally for the better; and if experience should 
subsequently prove that the reasons, upon which the 
change has proceeded, are futile and groundless, al- 
though not always easy, it is always possible to re- 
vert to the former state of the law. If the Legis- 
lature arrive at the conclusion, that the remains of 
the feudal system, which still influence the law as it 
^ists, should no longer be permitted to exercise that 
influence, if the Legislature view Tenures and their 
incidents, as the useless remains of the barbarism of 
antiquity, and as unconnected with the civil polity 
of the state, and the nation support them in this 
conclusion ; the sooner those ** last relics of the Gro- 
thic pile" crumble into oblivion, the better; two 
centuries have not elapsed since military tenures 
were abolished. 

To be more explicit : Mr. Humphreys asserts 
that the systems " of Tenures, Uses, and Passive 



62 

Trusts, are not merely unessential, but burdensome."* 
This assertion may possibly be correct ; these insti- 
tutions may now have lost that quality which called 
them into existence, namely, their fitness to the age ; 
it may be proper that they should be abolished 
and instead of remaining in active operation, be 
transferred to the domain of history. 

Assuming this to be a sound position, and that 
their abolition will be hailed by the nation as a boon, 
— and supposing them abrogated, — and that ma- 
chinery, more simple, or at least more conformable 
to the views and convenience of this age, is intro* 
duced in their place ; this is all the nation cim 
possibly require, or rationally wish for : — why form 
a Code to perpetuate those present institutions, 
which, to the next age, will appear deserving of the 
same fate to which their forerunners. Tenures, Uses, 
and Passive Trusts are now proposed to b^ consign^ 
ed ? why suppose that this generation is to be ca- 
pable of judging for all future times ? why attempjt 
to give to those enactments, which are now propose 
ed to be introduced, a longer rule, than posterity 
will be disposed to allow them ? why, amidst the 
space which has been cleared, and in the fervid ex-^ 
ultation of freedom, seek to confine those who are 
to come after, within an inextricable labyrinth of 

• Letter to Mr. Sugden^ page 14. 
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endless restraint ? why abolish aboriginal, and indi- 
genous laws, for the sake of adventitious regula- 
tions ? 

The Code can at best contain nothing more than 
the partial and limited views of the present, and 
these views will not be suitable to the future. For 
to maintain that the most complete Code which 
could now possibly be framed, will effectually cor- 
respond to, and provide for, the exigencies of pos- 
terity, is as absurd, as to suppose, that the rude com- 
mand of a primitive barbaric chief, could remain in 
force, through all the diversities of civil polity, inci- 
dent to every nation in its progress towards re- 
finement, and exist as law with irrevocable validity 
from time immemorial to ages without end. 

What then will be the eflFect of a new dogmatical 
Code ? Putting a stop to further amelioration and 
advancement, it will teach the nation, that the law 
is a dead letter, a mere engine of state, a rule of 
conduct prescribed to the people, not voluntarily 
adopted hy them from a conviction of its expediency 
and justice ; that its sole quality (and it is a very 
essential, but not the sole quality,) is its integral 
fixedness, whether it may chance to be applicable or 
inapplicable, — ^thus declaring that it matters not 
what the laws are, provided that they are written 
and unalterable ; it will force the lawyers, in the 
emphatic language of Bacon, sermocinari tan- 

2 
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quam e mneulis ; to which I shall not be doing a 
violence, if I paraphrase, to fetter reason, till at last 
finding that liberty, consists not so much in preren- 
tion from doing wrong, as in freedom from restraint^ 
the nation will burst its. bonds, and in the language 
of Mr. Humphreys, proclaim the Code a ** nuisance, 
which must be abated.'* 

Sir M. Hale's advice, given in the fulness of YsAb 
research and wisdom, is to ^* Remember that Laws 
were not madejiyr their awn sakes, hutjbr the sake 
of those who are to be guided by them; and though it 
is true, that they are and ought to be sacred, yet if 
they be, or are become unuseful for their ends, they 
must either be amended, if it may be, or new laws 
substituted, or the old repealed, so it be done reffu- 
larly^ deliberately^ and so far forth, as the exigency j 
or convenience justly demands it, and in this respect 
the saying is true, solus populi lex esto^ * 

The instances adduced by Mr. Humphreys, in 
support of his arguments, are unfortunately chosen.f 
Alterations of all descriptions, whether in the Civil 
or Criminal departments of jurisprudence, are ac- 
cumulated from all quarters, whether in^ point or 
not. The conclusions are seldom logically drawn, 
or the facts correctly stated, and the examples them- 

* Consideration touching the amendments of the Laws. In 
Mr. Hargrave's Law Tracts, 
t See Letter to Mr. Sugden. 
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selves, as has already appeared, are frequently histo* 
rically erroneous. 

I willingly pass over the mistaken idea of the na- 
ture of the Theodosian Code, as well as the fanciful 
tale, which credulous historians have copied with 
commodious servility, of the mission from republican 
Rome, to enquire into the laws of Athens. But it is 
proper, again to remark, that the decline of Roman 
Jurisprudence was not occasioned by the complicat- 
ed nature of the Laws. The degradation of the 
profession and its advocates, and of the Empire, 
were collateral and concurrent effects, resulting from 
very different causes ; causes which, within these li- 
mits, it would be equally impertinent and impossi- 
ble to explain. 

Seevior armis^ 
Luxuria incubuit^ victiunque ulciscitur orbem. 

Whilst the ** legal labours'* of the " enlightened 
Kingdom of Bavaria" have proved abortive, the 
promise of the Princess Regent of Portugal, must 
either have been a deception, or a farce.* The 
Codes of the Netherlands, and Louisiana, have 
been already adverted to ; and for the opinions which 
have been advanced, and the conclusions which have 
been drawn, I shall find ample protection, even in a 
work which has noticed Mr. Humphreys' not alto- 
gether unfavourably, — the Edinburgh Review. In a 

*. See page 11, of Mr Humphreys' Letter. 
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and tli^iseBtunentd esq^ei^ised are'f(Uk#''«^o¥IIi]f ^f ^ 
ymtfofi audi the nation, vl. * > >- t v. dor'i ^^^^ 

' "The PromuJgatitwi- of a legidatlv^ &oA&^if^ 
single edicts :chaDgiiig at onctf upoh^hMoeel^^ifkcb^^ 
principles, the aneient customs . of a' nitibtf, i^s^ 
ciated^ With all their notions of ri^t, espiidiall^ ^ 
to pr^perfy-^prejudices which it is so dittg^roi^'V^ 
disturb.;; interwoven with the plans of sotnahjrM^ 
divldnals for their domestic happiness'; fHjdfliktTi^^ 
long habit, to the popular understanding; and 'oceffni^ 
modeled, in4iU those petty occasions tdhick cdfik^fi^ 
foreseeUy to the exigencies of social ^iid\-^iskpietV 
of infatuation erndtyrannt/y which htmei^oni Wb£ld 
think» but a prince, in the barren ignOtihte^tiltW^ 
purple, or a " bookish theorique'* in the ptb4um^M^^ 
oitsness (^ speculation^ could approve/^* ' ' ^^ 

This is strong language, but not stronger tbah tb^'' 
occasion justifies. A Chief Justice of Eii^gland^h^' 
remarked, ** that twelve red amts in Wesstmffi^ 
ster Hall, would do more mischief to the ti^itiiifi^ 
than as many thousand in the field.** Hadftie^llY^ 
in th^s^ dayd, the comparison might haVebeeti^dlf- 
ferent, but equally appropriate* * • "b^^^^^^' 

There is, however, one security, with wMcft^tfr^^ 

laws are invested in this country, which CH^iislsfil M^-^ 

*•■"•• ••.•■..■. 1 '.vv;-\tiaif 

• 1 • . ■ •• • » ft 

•" • Edinbttrfeh R«view, Vol.'^lX. P.'Msa:^ "' '"'" "''* 



their being public property. In this, Britain differs 
from every example, which may have passed in re- 
view. Each of these Codes have owed their forma- 
tion to a despotic prince, fiot to the free unbiassed ap- 
proval of the people. But in this country the laws 
are guarded with all the force, and with all the energy 
of a nation's strength, as the most invaluable be- 
quest of anterior times. They are indisputably and 
emphatically, ours ; and here, at least, it is to be 
hoped^ there will never be ground to observe, as was 
remarked of the French Code in the " Seconde 
Cisiambre des Etats,*' ** On trame ici les Codes^ on 
les prepare, comme on conspire ailleurs*" 

The Code, with all the labours of its author, or 
authors^ although enforced by the Liegislature, can- 
not be intrinsically better, or probably so good, as 
that which may issue from the press to-morrow, 
with the simple sanction of a private name. It is 
not legislative authority alone, which stamps a sys- 
tem as beneficial and expedient ; it is its correspond- 
ence to the genius, necessities, and sentiments of 
those whom it rules. 

Full scope must still be given, unfettered by a 
restrictive Code arrogating perpetuity to itself, to 
the spontaneous development of that genius ; on 
the free influence of which, depends the progressive 
improvement of the Constitution itself. If the laws 
are not to be deprived of that vital energy which 

F 
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gave them birthi are not in their application to 
clog and retard the onward spirit of the nation^ 
that national, if I may so term it, indigenous spi- 
rit, must be left unrestrained to aid the intellectuj^ 
advancement of those generations which are yet to 
follow ;* for the present is to every other civilized 
age, but as a wave in the vast tide of human im- 
provement, which impelled by the preceding billow* 
and embracing in its bosom those which are to fol- 
low, rolls on with augmented violence, and accu- 
mulating force. 

Gradually to amend and introduce, and gradual- 
ly to abolish, according to circumstances, is the 
mode of improvement which sound experience points 
out. History knows not, and imagination cannot 
picture " perfect Codes or Systems/*f The wants 
of the age will be supplied, and the torrent of an 
improving jurisprudence will happily be stopped, 
neither by a commentary, nor by a Code. 

Under the authority of Mr. Sugden — ^and it is 
great — it has been declared, that it is perfectly 

♦ " Nam vero illud stultissimum existimare, omnia justa esse, 
quae scita sunt in populorum institutis atque legibus." — Cicebo. 

The " fallacy" of each nation assuming that its own law is tt 
" jus quod naturalis ratio apud omnes homines constituit," still 
remains to be exposed. 

t '' It would then be seen, whether retrenchments, corrections^, 
and additions (as proposed by Mr. Sugden) would stand in 
competition with a perfect system I r Mr. Humphreys' letter to 
Mr. Sugden, page 20. 
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possible '^ to examine each head of the laW of jiro- 
perty, prutie its excrescences, and mould and direct 
its branches/* that " thus we may have our an- 
cient and well understood laws fre^d from the in^ 
cuhibratiCes and rubbish of past ages, without in- 
fringing upon a single right which any man pos- 
sessies." * 

If this is the case, what need is there of more, 
or of insisting on a Code ; unless it be fot a pur- 
pose different from what is held out, and for per- 
sonal notoriety or advantage? It is unnecessary ^o 
illustrate the truism, omne ignotum pro mag* 
n\fic6 habetury which is equally apposite, whether 
it is applied to the changes which are demanded^ 
or to those which in reality take place. Prone to 
demand impossibilities ^ the multitude are yet satis- 
fied with little ; and those who promise impossibi- 
lities and yet substitute that little for what they 
promise, are too often elevated to an undeserved 
celebrity ; whilst those who only promise what they 
actually perform, and have to struggle with all the 
difficulties, and master all the labour, are^ parsimo- 
niously lauded, or " damned with faint praise." 

On the schemes proposed by Mr. Crofton Un- 
iacke, and the plan of Mr. Twiss, it will be un- 
nec086fery to dilate, after what has been already 
advanced. 

* Page 49 and 50 of Mr. Sugden's letter to Mr. Humphreys. 
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Hiat tfae Statute law should be simplified as^ 
rettidd^ll^/ isuitabljr to the iutelligenoe of the pre- 
sent tinies is a proposition to whieh m> possible 
dbjection can exist. But to effect this, reqjuires np 
kiewCode; all that is necesstf 7 is to consoUds^ 
With a few ixnproveraents^ and by restrictive anii 
eflfective measures, to prevent amendments being, pij- 
ei$ upbii amended Acts, and clauses foreign to the 
*^tibj^ of ieach Bill being ini^rted in its progress 
tlirbtigh 3Pa!rliament. 

A ccmsblidation of the Statute law wx>u]d inda^ 

'■•,..'• - ,• . 

confer a real and lasting^ benefit upon the natixm ;: 

'■"* 
perhaps the Legislature ought never to have allowed 

such necessity for consolidation to have arisen. 

But this is very different from the formation <)f a 

new civil Code, similar to those which have been 

enumerated, and which it is proposed to copy. 

Periodical revision is the only mode, by which the 

Statute law can be maintained correspondent to the 

wishes and progress of society ; and not by framing 

new "complete Codes," the very name of which 

, j^eenis to exclude even the idea of farther improve- 

, jqDient. 

'.y.:Jai his new " Jury Law" and •* Bankrupt Act" 
Mr. Uniacke has afforded a specimen of statutory 

.consolidation ; but he has done nothing more. With 
regard to the work on " Evidence" publishied under 
his superintendence, I shall content myself Witliob- 
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mrving, Oiat if it oc^tains tbe law pf tbp Ilealfi, it 
uphill *e Ufieftil 4;o the public^ andperl)iaps^.to/|^e pjrp- 
fessieOj '«idt' requires no new l^gisda^iv^ j^aiK;U9%{ 
Mrf itrig not a lucid arrai^meat of the doctrii^^s 
which ere now in force, it does not deserye legisla- 
tive approvaL Able lawyers will always be fpu^d 
to extract the leading principles, to digest the £.ai$^s» 
and methodise the particular branch of L^w upon 
which they write, and note in regular succession, j^ud 
order, the points which have been ruled or ^t^lHiisj^ 
^i.' For there is an order, a natural and syniq^etri* 
^ol order> in every Ixranch of law ; but some wiJJ wt 
attempt to discover it, and others cannot, . j^uch 
works will alwayis find their proper level in pu^bjyic 
^estimation, presenting as they do all the proper a4- 
Vantages resulting from practical experience^ and 
%delitific and enlightened views, without either em- 
-barrasbing the Courts, or weighing down suitop 
imder the 
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Angustias Litterarum, ^ 



Saevam prerogativam verbonon. . ^^v 

Many of the doctrines of the Common La# ttSte 
4DoniL time to time been embodied by the Legi^iattoe 
/^n .Statutes, thus recognising and promulgating that 
rt^fvactice to ejdst for the future, whicn had been 
, already established by usage; formaUy fatifyi&g^ 
,*wJkjBtl^^^f5q,Jacitly sanctioned. Whilst lll^^e- 
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gii^l^tur^ tbus watcher over the doctj-ines of the 
Q^inj^Qfi \blw^ andjaJtefs them by meaps pf Statutes 
Qi^y . wheji tb^ beqome ^v^j^rq^^nOft^f the nation 
w\\l continue to exercise that ijpgiperceptihle, but 
powerful and be^eficial influence, by which " se 
iQDjb justice ,de uiauvais lois" ^although under fpr- 
paer circumstances good) ** et qui semble proteger 
lb societe cOutre les surprises faites au legislateur," 
itnd the expansion of the national jurisprudence will 
1^n& remajja Unimpeded. 

.: Jjii^t Mr. JHuipphreys, Mr. Uniacke, and Mr. 

Jtj[ati9imond j^rame their Codes, let them arrange, 

dyjM^emp^i^, collate, and develope to the best of 

ih0i:r\^bji}itie^, all tbp dpctrines of the L^w of £ng- 

limif with references to, and quotations from all 

She law^j barbaric and civilized, of the known world. 

J74PU9finc]tiQn^ by legislative authority, their works, 

if ba^y caQ do no harm, and if good they will afiprd 

piaterials and give scope for deliberate, and gradual 

improvement. But let not the Laws of England 

be swept from her annals, to make way for their 

Codes or compilations ; let those who prefer it draw 

from the stream, but let the nation at large have 

access to the fountain. " False reasoning*' (remarks 

at Judge of the High Court of Admiralty) and false 

philosophy^ inexperience and theoretical visions, in* 

compatible with the actual state and. necessities of 

the worlds iifould revolutionize every thing. It will^ 
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be no wonder if all the Courts of Justice should^ on 
some future day, in their turns, be revolutionized ; 
but it will be some satisfaction, and a curiosity at 
least, that the traces of their existence should re- 
main ; and which, like the monumental inscriptions 
of the illustrious dead, may serve to show to poste- 
rity, who were once useful to mankind."* 

It has been objected to the Laws of England, that 
many of them have been changed, and yet that 
they are always deemed perfect. This constitutes 
in reality their principal excellence. No system of 
laws can remain for any great length of time tin- 
chained^ or else those who are governed by it, must 
Jbie stationary, or retrogade in society. The peculiar 
^excellenee of the Common law consists in its adap- 
tation to a.U circumstances, and to every exigency 
which civil society presents ; and they who propose 
to circumscribe it within the limits of a Code, are 
either ignorant of its power, or cannot estimate its 
worth. The will, and reason, and judgment of the 
nation is identified with, and unalienable from the 
Common law ; and it is only when the one is afab- 
lished, that the others will cease to operate, and m- 
fl.uence. Without quibbling as to the precise defi- 
nition of the term, but holding it, in its genera! ac- 
ceptation, as expressive of the will and genius of 

* Sir James Marriott's preface to the Formulary, or authentic 
Iti8trumeiit8> Writs, and standing Orders, used in the High Courts 
of Admiralty of Great Britain^ of Prize and Instance* 



w|[jp^, ^ .^topd ,the,;test of time, j^n^.^ficeivj^: 
through silent acquiesceace, tfce ^pprc^ba^i9n,<ofiTgJlr 
rjEi^s, its pirincipjil ,^titribut^8 are full;^ exh^t>itp4iiin 
l^.iijfltaenjce which it has assumed, iij, con|Tplliqg^ 
apd.mpdifywg even the express Acts of the JU^is^r 
toye./ Whether correctly or lncorrectly,4n pri^cip^ 
a^d:.pre^ct}c^^ it is an indisputable . fee*!;, that 1^ 
Qpjflrn^ft} law has often iftte;rposed its e^itablp: ayr 
thojpijj^ ^^tween Statute law and, injust^jr.aad 
wjf^qn, %\i.e, . Legislature has omitted fomoially t^ ^b- 
f pgat^ thoise enactments, which were onpe be^i^c^ly^^ 
b}^t which have in the course of time become iiiexper; 
dient, the Common law, has arrogated her functiom^* 
to itself and hurried them into desuetu4e, through 
th^ tacit but approving consent of the nation. It 
is this, tacit, but expressive consent^ which givea 
rise to the most salutary improvements, :aad by 
means of which those penal enactments that appear- 
ed unnecessarily severe, and till lately incumber^ 
the Statute book, were virtually annulled, long be- 
fcA-e Parliiament declared them invalid. 
^ The necessity of some such controlling pow^> 
has recently been acknowledged, in a singular ma^ 
Xier, by the Americans of the United States, who 
have bestowed upon their Courta of Justice, the 
W«8Ual power of ditectly invalida^ting Statutes^ hj 



' 75 

defttofe^^Jtefm tf ttettiteiitutioiilSi;*- Kiis Birfely iMoT©' 
cott^Bbirit! i^ia reksiiti, aaHMX &a expimai, that 
ikH'iWaaM^ atoitilled by the custWn of the msaiy'i 
tttfen''bjK'tlfe'tejw» of a few. " 

'It ih ihok6 ftittctioiis \«lxich the Common law per-" 
forinS iii ttiafcing up for that neglect, whidi' wai* 
p«^^bfi^'univT>idable, the beneficial influent' which 
it -^hiiir -^erdses, and the freedom whicH is lU 
ilAfer^nt ^ttribtite, that cause it to be Aik en^fl 
aAd mihiirafibii^of surrounding nations.' \PV)^, iot-' 
iii'ItlistaJttditigi!Freiieh writer on our Institutions,^— * 
s^Writer^^rtiio ii? always vehement and seldom febir- 
recft-^ftS lately attempted to ridicule, and de^reciatd" 
its'iitilSty; he Is controverted by the judicious aii- 
thb^ bfthe^ Esprit Origine et Progres des Institti- 
f^b^ Jlidiei^res des principaux Pays de T Europe.^ 
who, in the course of his learned and philosophic 
work, more than once, pays to the Common law, 
±be eloquent homage of his unqualified respect. 

*^ The distinguishing attributes and merits of tfiiS 
Codiimon law,*' (observes one of the most intelligent 

•Ax 
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* And this function has been thus eulogised : — This pever JWfx 
" -an ascendancy over poh'tics never before, or elsewhere assert* 
edi by jurisprudence, which authorises the weakest branch df a 
popular government to annul the measures of the strongest."-^ ^ 
Ingersolls' Discourse, already- quoted. Quousqtifi tandem? 

f M. Rey, Des Institutions Judiciares de V Angleterre com- 
pi^r^es aveocelles de la France, Paris, 1826, Svo.— d work in 
which flippancy is mistaken for scienioe, and wit and , f»i%i4 
declamatfoi^ for sober learniiig. 
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American lawyers,*) " are, that it is popular and 
mutable, takes its doctrines from the people, and 
.suits them to their views.'* Of a nature similar to 
the Common law, is the constitution of the Legisla- 
tive Assemblies of this country. The Lords Com- 
mittees in their " report on the dignity of the Peer- 
age" declare, that ** their principal excellence has 
ibeen owing to their being suited to all times, and to 
the facility with which they accommodate themselves 
to the changing circumstances of the nation/*f Take 
a view (says Locke,:!:) of our English Constitution 
and Government in the ancient books of the Com- 
mon law, and some more modern writers, who, out 
of them, have given ah account of this government, 
and having got a true idea of that, then read our 
history, and with it join in every King's reign the 
•laws then made. This will give an insight into the 
reasons of oiir statutes, and show the true ground 
upon which they come to be made, and what weight 
they ought to have. 

The Common law is the foundation, and at the 
same time the bulwark of the Constitution ; as such 
at least it is estimated by foreigners. The most 
learned and ingenious civilian § of the continent 

* M. Ingersoll^ already quoted, 
t Report, pp. 389 and 90. 
J On Education, p. 84-. 

{ Hugo of Gbttingen,— in the Gottingische gelehrte Anzei- 
gen, 1814, S. 1958. 
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has observed/' when our newspaper readers shall find 
under the head London, that an English member 
of Parliament has proposed that a Code should supply 
the place of the Common law, without being laugh- 
ed to ridicule by the Lord Chancellor, then, and not 
^dll then^ may Germany regret that her attempts at 
uni\':ersal Codification have been unsuccessful/' 
. In despite .of, and to the extinction of written 
Codes, the Common law still lives, even in those 
jCQuntries where it has been formally condemned. The 
Jurisprudence des Arrets, under the effective con- 
trol of the Cour de Cassation, constitutes a body 
of Common law which pervades the French system^ 
.and riestxain^ and modifies the unbending impera- 
tive .Code; and without which the Code would alike 
be unbearable and insufficient. Even in Louisiana, 
by the very article of the Constitution, which deqies 
the validity of Common law as a system, provision 
is made for its piece-meal reception,^ and provision- 
al operation. In a nation essentially free^ the Com- 
mon Iftw will not brook control ; it will neither be 
restrained by Statutes, nor suppressed nor banished 
by a Code. Its very name is expressive of its worth 
and universality, and in every change of times or 
circumstances, it will bear the impress bf the peo- 
ple, and the currency of national approbation. 

* See Constitution of Louisiana^ sect. 1 1> of Article 4th. 
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One ot tie prliicipal ^bmpotient pditB of the'Cofi^ 
men law is, the decision of courts. Thatfinaiiy tof 
the Reports which daily issue from t%^ >r^s do* Hot 
tend towards the perfection of Jurisprudeiicej ' hds 
been remarked by almost every writer on this sub^ 
ject, from Bacon downwards. The power whidi 
every Court ought to exercise over its oWn jtidg*. 

•^' '■ I ■■■:■■>>■■ V . 

'ments, has been perhaps too much neglected. A 
liberal and Intelligent Chancery Lawyer has dedlak^ 
^d^ **that it seems highly desirable that every ebucit 
ishould assume a certain superintendetice over th^ 
Reports of its own decisions, and that hone' shottM 
be permitted to be cited as precedents, or ndve the 
force of authority, without its previous B^hcHtxtiL 
IJnough of publicity is given by the daily iiewl^p»- 
pers and otherwise to every decision, to afford a stif- 
licient security against any imaginable abu's^ ri^^Mf- 
mg from the courts being invested with sutH ai'i?6- 
strlctive power."* And with the opinion here ^6x» 
pressed, Mr. Miller appears generally to cdiilciafeif 
If -such cases only, were allowed to be tepbHtefl 
as involved principle, applicable tb other' '^fcSdSte, 
and liot mere decision upon pbinti3 of "fbf lit/ -or Hpim 
tne peculiar and of ten doubtful or conflicting^tSr&&ni- 



«£wt-^ 



Stances of the case, a wholesome check' "^bWA^'tfe 



Jl!i 



i K^i MiJVrerivale'^ Letter to Mr^ Courtiwiy .p]^ tli^ ^j^fjrtrOf^ 1^ 
Chancery Commission, p. 77* 
-f See liis work on the Statute Law and Reports. 
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accorded to their puldicatioi), and all the purposes of 
iu^ice eflfectually served* 

But; th^, proposed Code would not Jiave the, least 
tendency to diminish the number of Reports. On 
the contrary^ many decisions now considered fixed, 
firom long recognizance and amrmation, would rer 
qiiire ^.de not^o succession of judgments, to re-esta- 
hlish them. And with respect to decisions on mere 
t^c^nical points, tie very opposite effect, would qe 
produced ^ in France, at least, the decisions upon 
Bi|ch. points have increased to an almost incalculable 
^^ggta oppressive extent. 

B^sid^s, it would be highly detrimental to juris- 
prudence, were the decisions founded upon principle 
diminished. These form the body, and ground 
wpjk, of the Civil Law; they all converge to the 
gafiie point; each decision referable to a leading 
and characteristic principle, is not only valuable in 
itself, but as tending to fill up a hitherto unoceu- 
pied void, and as adding to the consistency, and cer- 
tainty of the system. When these decisions a^e 
analized, and arranged in treatises, they exhibit the 
,body, course,. and bearings of the la w^ and, the 
. bent. wd feelings of the times. They afford the 

jbiest materials for study,, as well as for future sta- 

■-"- ' • ■ ■■ ' ■• ■•- -- •' ■- '■ ■■ ■ ■■•-■■.'• 'i/.J? 
tutory enactments, and will contribute to lighten 

""ttie l^Koui's, perhajis retaW the decMne, of '^'ntore 
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engi'ossed ' dtid lefe patient posterity. For ds' Bacoli 
has aptly remarked, " Judida enim afnctiofle legum* 
sunt, ut leg68 reipublicaie ;*' and English decisions 
will continue tp be so; while fhey extort from fo- 
reign Jurists' of the highei^t ranki, such praises as 
the following — ** lis don n en t les motifs^ de leur 
decisions, a fin qu^on sache; qu*on ^st soumis a 
Tempire de la loi,plut6t qu' a Tautoritg de I'homiti^."*: 
It is but too often, that we Value not that which 
weposses^l 

Th^re is still another objection to the universal 
extension of the same principles, and to the ex- 
cessive generalization in which Mr/Humphreys 
has indulged, which has not be^n considered. 
The diversities which exist in the systems of dif-- 
ferent nations, are permanent, not accidental ; they 
do not arise from the interppsition of a few, but 
from the habits of the great body of the people ; 
they are tx) be referried to a strictly national ori- 
gin^ and regarded sis the immediate and necessary 
consequences, of particular views of expediency. 

This diversity has in every age afforded a fruit- 
ful field for philosophic speculation, and has oppos- 
ed a hitherto insurmountable barrier, to what has 
been termed universal legislation. For we are as 
incapable of forming just and correct notions of 

* Emerigon in his Traite des Assurances^ &c. 
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what ought to exist as law ina foreign nation, witbr; 
out a complete, and intimate knowledge of the ha-, 
bits, manners, trains of thought, and, even mpr^, 
as well as religious ideas of the community, as of. 
judging of the proper pronunciation of their lan- 
guage, by our own enunciation of the alphabet. 

Nor are the difficulties which surround this sub- 
ject diminished, when we reflect on the variety and 
dissimilarity of the laws, which govern the action^;, 
even of those nations which acknowledge the sway, 
of the British Sceptre. Whilst the dicta of Menu, 
and Mahommed, as they are to be found in the. 
Paranas, and Koran, regulate the dealings of the . 
Hindus, and Monguls, the compilation of Justi- . 
nian rules in the Ionian Isles : the old " coutumes'^ 
ascribed to the Norman Rollo, are valid in Guem- , 
sey and Jersey, although they have fallen into ob- 
livion at Rouen, whence they came ; Canada stiU 
acknowledges the laws which France has annulled ;\ 
and the statutes which St. Louis promulgated under 
the oak at Vincennes, still decide the pastoral feuds^i 
on the banks and bay of St. Laurence. On the. 
other hemisphere, in the Mauritius, the Code Na- , 
poleon arrogates authority; Alcades andCorregidors 
have carried Spanish Law to the West Indies ; and 
the inveterate usages of the Netherlands there algK> 
assert their ascendancy ; whilst the Isle of Man 
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is still in some measure subservient to the regula-*" 
tions of the ancient Scandinarian kingsv 

When these Nations shall speak the same language, 
adore the same God, m the same manner, then, if 
ever, they may be expected to submit to be go- 
verned by the same laws ; subject only to those 
modifications which geographical position, and 
climate will always render necessary. Until 
then, complete uniformity can only be effected 
through tyranny, and injustice. It is not iJiaty 
which one nation deems hest for another nation, 
which ought to exist as law ; but it is thaty which 
the majority of the nation are disposed to donsider 
hest for themselves : not the undefined and unde*- 
finable '* greatest possible good of the greatest num-^ 
ber," but that which the greatest number of each 
nation concur in considering as the greatest pos- 
sible good, and as most expedient, and conducive^ to 
their own views of utility and welfare. 

Even a law, which, in one country, constitutes the 
most secure and really effectual bulwark of the li^ 
berty of the subject, when transplanted from its in- 
digenous soil, seems to wither away. • 

* As an instance may be quoted, a paragraph from the Bom^ 
bay Courier, Feb. 11 th, 1826. " Numerous robberies have ta*- 
ken place lately on the Esplanade : should any of the offenders 
be taken into custody, a very slight punishment would probably 
only be the consequence of conviction, as we doubt much if the 
Law of England in its strictest interpretation would admit of ft 
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has been takop^it refi^a^ that ^acfa a|fe and aach:iM* 
tiw jft tilt beet aflid most af^Mropriatevjudgei qS.ti^se 
KgntetioiiSy which tend most to promote its^hapgii; 
&i«s ^^iconsequently^ that reforms in jurii^pitideni^ 
aad^alterationfi in anjr system, ought only tobevjpif 
Aertaken» when the governed are oonvineed of thei^ 
^speiiency, . And here, perhaps, I may be aUowedj^ 
fbra iffiometit, to- question the propriety of ao^ attemptj 
Hiiieh'has riecedtly been made, by some learned Inm^ 
Y&n^to assimilate the English and Scotish systemac||^ 
jtvispruilsilce, or rather, perhaps, to render ^yerjf 
tiling I 'fingl&h — an attempt which has been j^ 
oftm; Ai& s6 justly reprobated by Lord ChanceUoi;^ 

'^ "To biter into the respective merits ' of each sys^^ 
tem^ Is not my {Purpose* It is not necessary, and j^c^ 
definite conclusions would flow from such an jn«» 
vestigation. Each nation is accustomed to consiflidii 

myn'fi' i^ni bekig oonftidered as his castle« And if not^ a pio^CK 
ewdoiatfbr. burglary ,€0i4d not be sustained/' more e^e^iall^ un^ 
der the demi-o^cial definitipn of the offence given \iy Mr. 
Hammond. " The tSerni burglary, (he is plefased to d0*la(Be> J ik 
compounded of two German words. Burgh a house, and Laroin 
a^tmSk.^'' Thei*e' itre no'snch words in the German langnage. 
Bias, ^thout an h, signifies a house onlj, in so far as it is^ m 
^HRBd'^^lfii^, or terHtorial stronghold ; and Laron is a combing; 
J^tiAi^ifl^^tk ^^stittd fttMn no German root, and idiomatiMljfi 
f&^iig^'to tbe iatiguage; But who dare q«C8tijo& the ^t of fi^ 
^ hew Cbd^?*'^ *S€Je Abo Asiatic Jwrnal, No, CXXX; fbr Oot^ 
1826, Page 448. 

G 
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its own fiystem a^ the best, and the most convenient, 
because, it is its own ; yet neither is so bigotted.as 
to reject any obvious improvement— when it is 
viewed by them as such*— merely because it may 
chance to be adopted, from another, or a foreign 
system. 

But the blind and mistaken zeal, to effect an 
imaginary imiformity throughout, and in all parts, 
will only.be productive of confusion and embar- 
rassment, and can be entertained only by those, 
who are ignorant of the true nature of the subject, 
or slavishly obsequious to the more powerful na- 
tion. There is much in the commercial law of Eng- 
land, which Scotland has properly borrowed and ac- 
knowledged with gratitude. The luminous and 
comprehensive judgments on commercial and ma- 
ritime affairs, pronounced by Lord Chief Justice 
Mansfield, will always command the study and ad- 
miration of the Scotish lawyer. But whatever 
alteration the Scotish system is to receive, affecting 
its private rights, or municipal Institutions, ought 
to be suggested and determined by Scotsmen alone. 
There are obviously many points, upon which the* 
two systems can never be the same j many upon 
which it is not necessary, that they should be simi- 
lar. The systems are administered in very differ- 
ent manners, by different judicatures, and different 
rules, both probably expedient, and suited to each 
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country, but still different ; and whilst England has 
judged, and judges for herself, she cannot justly refuse 
the same privilege and immunity to Scotland. Uni- 
formity of la\V^ is only to be sought after, in so 
far as it conduces to the grand end 6f all law. Uni- 
versal uniformity is a sad m^rk of the slavery* 
of mind, which, like the dog in the wheel, moves in 
oifiie consecutive routine, without inquiring whei*e- 
fore, or aspiring at improvement. It is to be ex- 
pected, that people, having different religions and 
customs, different judicatures, and different viewi^ 
of e;Kpedieticy, should have different regulations 
with regard to these matters ; it is almost a neces- 
sary consequence of the difference. Long habitual 
customs, incorporated with the national character, 
assert a stronger sway than even specious and plan- 
sible metaphysics ; and whilst a nation is satisfied 
with its own law, and feels no hardships arising 
from it, on the contrary, is convinced, that it an- 
swers every purpose which is required, that law 
ought not to be changed. And where alterations 
are found to be requisite, such only ought to be 
introduced, as coalesce and harmonize with the prin- 
ciples and doctrines of the whole system ; and the 
extent of these alterations, and the mode in which 
they are to be effected, ought principally to be left 
to those, who are the best qualified to appreciate the 
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change, and whether it is " for the evident benefit 
of the subject/* 

Particular circumstances have recently called the 
attention of the public to the Scotish law of mar- 
piage, * and doubtlessly, the preponderancy of voices 
in the Hall of St. Stephens, could at once alter it, 
and cause the English form to be adopted in its stead.. 
The abstract question, which form is best, it is 
not my province here to inquire into ; nor is it re- 
quisite to point out the advantages of the Scotish 
Institution, either its moral worth, or its political 
convenience. The Scotish doctrines of marriage, 
when viewed neither " through the mist of preju- 
dice, nor of passion,'* will stand a comparison with 
the most civilized institutions, which have conduced 
to the dignity and happiness of man. The first ques- 
tion for the Legislature is, upon what principle ought 
the Scotish law of marriage to be changed ? Surely 
not to please those^ who do not take the trouble to 
understand its doctrines ; surely not because it may 
have been vilified at the bar of an English Court, 
to carry a point, or for the purpose of oratorical dis- 



* " If it be fit that the law of Scotland should receive an al- 
teration^ of which that country itself is the best judge" as has 
been declared from the bench^ by one of the most sound and 
enlightened Judges of this^ or any other age^ Lord Stowell — 
Haggard's Consistorial Report, vol. ii. p. 103. 
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play ; surely not because it may have been sup^ 
posed to have been wrested to improper ends, by 
the inhabitants of another country ? Even the 
forms of an institution, which is the root of society^ 
and of all political connexions, sanctioned and hal- 
lowed by a nation's religion, are of too serious a na- 
ture, to be sacrificed to the evanescent prejudice of a 
day. 

The sole rational ground upon which a change can 
be effected, is, that it is not suited to the inhabi- 
tants of Scotland, and that they are desirous of the 
change. But the very reverse is the case : the Scot- 
tish Law of marriage is very similar to that of the 
whole of Europe, and rests upon a principle, recog-. 
nisable under all the modifications and forms, of 
which the institution is susceptible — Consent, free, 
deliberate, consent, excluding entirely all idea of 
fraud, or force, of any description, moral or physical, 
** Vainement une loi dirait elle que le mariage est ou 
n'est, pas, le lien qui existe entre le mari et la 
femme ; vainement enoncerait elle, le but de cette 
institution, comme destinee a la procreation des en- 
fans, soit a une association perpetuelle : le mariage, 
n'en sera, ni plus, ni moins, ce qu*il est partout, ce 
qu'il a ete de tout temps, ce qu'il sera toujours.* 

Of the expediency of that law, which is to affect 
their nearest and dearest interests, the inhabitanl^ 

* Meyer^ vol. vi., page 68. 
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of Scotland are the best, and should be the only 
judges ; and to force a change without their concur- 
rence, would alike be impolitic and unjust. It 
would be more ; it would be a direct violation of 
the most sacred compact, which was ever entered 
into between two nations — ^the Act of Union, — as 
also of an Act passed in the fourth Session of the 
first Parliament of Queen Anne, which emphatical- 
ly declares with reference to the treaty of Union, 
that " Her Majesty, with advice and consent of the 
Estates of Parliament, doth hereby establish, and 
confirm the Protestant religion, the worship, disci- 
pline and government of this Church (the Scotish) 
to continue without alteration to the people of this 
land in all successive generations*" The Hierarchy 
of England, surely, cannot interfere, in opposition, 
to this. 

Ifi from a fortuitous combination of circumstan- 
ces, a case involving a hardship has occurred, a 
case which ought not to be permitted to occur again, 
such cases may easily and effectually be provided 
against in future, by a legislative enactment, that a 
domicilation, or residence, of a certain duration, in 
Scotland is requisite to entitle Englishmen to the 
privileges of the Scotish Law of marriage. The 
Prussian Law formerly attached nullity to the mar- 
riage, and imposed punishment on the parties, who 

V 

entered into a contract in a foreign country for the 
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purpose of contravening or evading the law of their 
native land. 

But the greatest injury, which can arise to the 
Legal System of Scotland, is the introduction Into it 
of English, apparently, but In reality not analogous 
precedents of decided cases. A foreign system, in 
the hands of those who are but imperfectly acquaint- 
ed with its doctrines, where It is often difficult to 
ascertain, whether the decision has turned on a point 
of form, or upon a principle peculiar to the system, 
upon a local Statute, or upon previous judicial de- 
termination. Is indeed a dangerous weapon, and is 
apt to introduce ambiguity, doubt and confusion. In 
place of elucidation, certainty, and order. It is not 
merely useless, but detrimental, to apply distorted 
analogies of cases, decided under the different cir- 
cumstances of other times, and to moot points, upon 
reasons which have vanished. The declaratory 
acts, suggested by the Committee on the appellate 
Jurisdiction,* would have a greater tendency to 
remove from the Law of Scotland all vacillation and 
incertitude, than if all the reports of adjudged cases 
in all the English Courts of equity and law were in- 
corporated into her system. 

I do, with a deep sense of proper deference, sub- 
mit to the British Legislature, if it is fitting, that 
a pile of statutes, containing provisions applicable 

* Report of the Lord's Committee on the Appellate Jurisdic- 
tion, page 7« 
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to English Law, and couched in English legal 
phraseology, awarding as the penalty of their in- 
fraction, punishments unknown to the Law of 
Scotland, should, by a single act, be at once add- 
ed to the number of Scotish Acts of Parlia- 
ment. It is a question at present at issue, whe- 
ther the Supreme Court of Scotland, will not be 
obliged to give effect to a series of Acts, expressly 
and exclusively English in signification and inter- 
pretation, and absolutely incapable of being under- 
stood or legally interpreted in Scotland. 

If it is ultimately ruled, that these Acts of Parlia- 
ment* do extend ,to Scotland, the anomaly will oc- 
cur, of Statutes deliberately framed to remedy a 
minor evil, to a limited class of the community, be- 
ing in their operation productive of the most dis- 
similar and incongruous consequences; as esta^ 
blishinga precedent, tending to embarrass and render 
vague the system of Scotish Juris^udence> leaving 
die law to be applied upon conjectural inference, and 
dubious or contradictory analogy* 

As a' Scotsman, but in the spirit of the British 
Constitution, I will say, let our doctrines of private 
Jurisprudence, be framed of the same materials^ 

• The Ist of Queen Anne, cap. 18,— 13th of Geo. IL cap. 8, 
by which the former is explained, and amended, and extended 
to Scotland^ the 22d of Geo. II. cap. 27, amending the fojmer 
act, added to by a clause, in the 22d Geo. II. cap. 27 » and^ lastr^ 
Iv, the 17th Geo., III. cap. 56. 

I 
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which we have used for ages, let them be reared 
by the hands, of the successors of the original work- 
men, and let the solid foundation which supports 
the National fabric, be undermined by no impolitic 
attempts at speculative uniformity. With the in- 
habitants of Scotland, the Scotish private and mu- 
nicipal law has arisen and been developed, and by 
them been improved ; with them, let it remain, and 
with them, le,t it take its chance of being forgotten. 

" Let the law of Scotland be administered," (judi- 
ciously observes Mr. Miller*) "without any concealed 
or avowed intention oi ussimilating its peculiar doc^ 
irines, to those which prevail in England ; and it is 
to be hoped that this great source of appeals to the 
House of Lords will sustain a steady and perman- 
ent diminution.*' 

May I be permitted to state, that although Scots- 
men may not be cosmopolitan enough, to refine up- 
on the philosophy of the aggregate of law, nw to 
embrace with equal ardour, and with equ^ indif- 
ference, any system, or all systems ; should they, on 
the contrary, swear a more undivided allegiance, 
and offer a more profound homage to that system, 
which their forefathers have reared, and to the 
erection of which they themselves have already 
partly contributed, they are not on that account less 
patriotic subjects, or less worthy members of society.. 

^ Miller on the Civil Law of England^ p. 92. 
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On the revisal, to which the Criminal Law has 
been subjected, and the important improvements 
which it has received, it is unnecessary here to di- 
late. Mr. Peel's reforms, — reforms which have been 
confined to the Statute law, — have been approved of, 
by the nation, as sound and judicious ; and that 
gentleman has the satisfaction, — the purest satisfac- 
tion mortal can obtain, — of knowing, that his la- 
bours are appreciated bythose,whose approbation he 
can alone be ambitious of obtaining. But Civil Ju- 
risprudence is from its very nature, both in princi- 
ple, and application, essentially distinct and different 
from criminal Enactments. Each Criminal act and 
its consequences, whether detrimental to the State, 
or hurtful to the individual, may be defined and 
specified ; for every crime which has occurred, or 
can be supposed to occur, there may exist a fixed 
and determinate punishment, — -and the only allevi- 
atory modifications admissible, arising from sex, age, 
or the general circumstances of the case, are capa- 
ble of reduction to comparatively simple rules, and 
are susceptible of change, without any inconveni- 
ence to the community at large. Besides, Criminal 
Law is principally statutory ; it afiects directly 
merely a single act, and the only question is, whe- 
ther or not that act has been committed, and with 
what intent ; — in the decision of the question, there is 
but ofie issue; — and all that remains, is to determine. 
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under what category of punishment, the offence is 
comprehended. 

In the one case, the law is applied to a simple 
fact ; in the other, it has reference to an act, or a 
train of acts, affected by every circumstance, which 
human ingenuity has imagined, and probably circum- 
scribed and influenced by half the laws of the land. 

The merit of the Criminal Code of ** enlightened 
Bavaria," adduced and lauded by Mr. Humphreys, 
— ^rather inappropriately, — resolves itself into a 
question of ethics, not of expediency or law. After 
the draught of a Code drawn by Mr. Gonner had 
been rejected, Mr. Feuerbach was employed to pre- 
pare another, and after much labour a " unique 
and perfect Code*' was published in 1813. Within 
three years afterwards, a hundred and eleven new 
LawSy had been added to it ; ^* altering, abrogating 
and explaining the former." This is indeed a strik- 
ing feature, in a work to which public opinion had 
no possible access ; for neither ministers of state, 
nor private lawyers were permitted to comment up- 
on those laws " enacted at our express command.'** 

But upon the topic, what degree of severity of 
punishment ought to be attached to different crimi- 

* Bairische Verordnung vom, October, 1813J and page Sd of 
the first rolume of the Crimiaal Code. 
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nal actions^ philosophers may speculate without 
mischief, and determine abstractly, whether the 
penal Code, framed by Mr. Gonner, which was re- 
jected, or the new Code, which has not yet been 
adopted, or the intermediate Code, which is now 
antiquated, is the best repressive of the crimes of 
man, as committed in Bavaria. 

Since the opinion has been expressed, that law is 
not to be improved, or reformed, by being frittered 
away into speculative and vague generalities, and 
compressed in the state of aphorisms into a Code ; 
it may be necessary distinctly to notice how it may 
be improved, and receive those alterations, which, 
it has been asserted, it is continually requiring. If 
the Acts of the legislature are framed with that at- 
tention which they deserve, and ought to receive, 
with a due regard to assimilation of subjects ; 
and all those provisions of anterior statutes which 
are not to be dispensed with or abrogated, are em- 
bodied in each new statute upon every revisal, and 
each branch of civil jurisprudence submitted suc- 
cessively to review ; whilst the ideas, and views, 
and influence of the nation, operate upon the forma- 
tion and interpretation of these Acts, and upon the 
judicial determinations resulting from them, the ad- 
vancement of the jurisprudence and the nation, will 
be commensurate ; and the unity and characteristic 
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nationality of both preserved ; an effect " which 
not all the Codes of all the Benthams would be ca- 
pable of producing." * It is neither among the 
distractions of a discursive, and perhaps fantastic 
learning, f nor in " the champaign region, amidst 
the spacious liberties of generalities, in which, to 
the extreme prejudice of knowledge, it is the 
nature of the mind of man to delight," i that 
the due administration of justice, or the reform 
of jurisprudence, is to be found* These are but 



* Dupoucean on the Nature and Extent of the Jurisdiction 
of the Courts of the United States* — Page 104^ Philadelphia^ 
1824. 

t See that part of Mr. Hammond's Criminal Code^ already 
published, in which half the Criminal Laws of Scotland and 
France slumber along with 4Jiose of England in quiescent op- 
position ; in which^ along with a few useful changes sanctioned 
by Parliament^ the antiquarian has to mourn over the mutilated ' 
remains of antiquity ; the grammarian over unintelligible lan- 
guage ; the etymologist oyer ludicrous derivations ; the practi- 
cal lawyer over much, additional and useless labour ; and the 
comn^unity at large^ over the reprint of much extraneous in*- 
formation— better detailed elsewhere — and §ome startling^ pro- 
positions and suggestions, which, if adopted, would certainly 
not be found ameliorations. Mr. Hammond's peculiar ta- 
lents have been usefully displayed in the '' Consolidation and 
Condensation of the Statutes," and in the tables of references 
annexed ; but except in this department — a very important 
one^the result of Mr. Hammond's labours do not seem propor- 
tionate to his zeal, or, according to Mr. Peel's official circular, t<^ 
his powers. 

X Bacon. 
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the means conducive to the great end. The study 
of both 18 essential; but it is not directly, but 
indirectly, that they are principally advantageous. 
It is that enlargement and depth of mind, the re- 
sult of severe and laborious study, not the mere pa- 
rade or show of the study itself, which indicates an 
intellect alike capable of grasping the relative bear- 
ings of a system, as connected with other systems, or 
with the people whom it governs, and discriminating 
the minutiie, and unravelling the intricacies of each 
case. It is the examination not of one system, not 
of one people, not of one age, which is to promote so- 
lid amelioration, but the searching inquiry into the 
history and legal systems of many nations — ^which 
are distant, and of many aeras, — which are past. 

Nor is it a mere superficial acquaintance with this 
CodCj or with the other Code — an acquaintance 
sufficient only to lead into error — that is to entitle 
any one, to arrogate to himself, the right to demand 
the complete overthrow of the civil jurisprudence, 
of a prosperous and a mighty people ; however fair 
the fabric, which is promised in return. Other and 
far different qualifications, must preponderate in the 
scale, to induce the public to listen even for a mo- 
ment, to such a proposal ; and the Legislature have 
but to be put in possession of the facts of the 
case, to give that proposal a peremptory and final 
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Tejection. The real and sound improvement of 
law is to be found in the vigorous co-operation of 
the many ; and in that course of study. Which is to 
fit them, for discharging their duty to their country, 
and to themselves, either as legislators, or as admi- 
nistrators of the law. 

The duties of the Legislature are now become so 
multifarious and complicated, from the increasing 
number and importance of the foreign relations, and 
domestic interests, of the nation, and the progress 
in commerce, science, and art, that it is impossible, 
the same proportion of attention, which was former- 
ly adequate, can now suffice. Other more impera- 
tive and urgent, though not more important duties, 
have prevented the judicial establishments and 
laws from receiving their usual and legitimate 
share of Parliamentary superintendence, until a 
late period ; and it will probably ere long be found 
necessary, to institute a Commission — permanent in 
itself, though not in its members — to stand in ac- 
tive communication with the judges and lawyers 
of the land, to meet the increased, and increasing 
necessities of the nation. But to follow out this 
subject, would lead me too far beyond the scope of 
the present inquiry. 

The mode of deliberate procedure for the improve- 
ment of Iaw,adopted by the Commission appointed to 
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inquire into the practice of Chancery, appears to be 
founded on grave practical experience. 

" The wisdom of an established rule," (they re- 
mark) " is frequently not discovered, until a new 
one is attempted to be carried into effect ; and it is 
impossible, in every instance, to foresee all the effects 
upon an existing system, which may result from 
the introduction of any change ; we have, therefore, 
in some instances, felt it expedient to recommend a 
less extensive alteration, than in the result the prac- 
tice ought possibly to undergo, conceiving that if, 
upon experience, what we have suggested should 
be found l^neficial, improvements of a more en- 
larged nature, for which the propositions we submit, 
will naturally pave the way, may hereafter be 
safely adopted."* 

But inquiry and discussion are the sources and 
means, of solid and permanent improvement, and 
will best determine the legitimate bounds between 
wholesome reform, and reckless innovation. At 
all events, to do away with those anomalies, and 
antinomies, of the System, which time, and circum- 
stances, and perhaps accident, may have superin- 
duced, and to add to that order, and certitude, of 
which it is susceptible, as has been done more or 



* Report of the Commissioners respecting the Court of Chan- 
cery, page 4. 
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less efibctually, in all ages, is what the Nation is en- 
titled to demand, and the System, I trust, destined 
to receive. 

It is not, then, gradual alterations and improve- 
ments, in the present System, which are here depre- 
cated ; on the contrary, these pages are calculated to 
evince, and do evince, the absolute necessity of pro- 
gressive change : it is against those examples which 
have been held out, and lauded, as worthy of imi- 
tation ; against the nature and effects of these ex- 
amples, and their application to this country ; it is 
against the sweeping revolutions and crude changeis, 
which are nbt in any sense of the term improve- 
ments ; it is against any anomalous attempt to go- 
vern the future, by the ideas of the present, to with- 
draw the formation of the laws from the plastic 
and improving influence of the nation, and to 
throw these Laws into the hands of a few specula- 
tive lawyers, that I would direct all that hostility, 
which history, practical experience, and reason, carry 
along with them. 

But, if instead of yielding to the clamours, in- 
terested, or disinterested, of a few individuals, or 
to the prejudices, real or affected, of those who are 
ignorant of what they demand ; if, instead, of effac- 
ing from the records of British legislation, all that 
has hitherto given impulse and stability to the 
nation, those upon whom the responsibility has 

H 
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devolved — who are at once the guardians, and im- 
provers of the law — ^undertake the more difficult, 
but surely more legitimate and advantageous task, 
of correcting the abuses incident to all human 
Institutions, and accommodating the system of law 
to the.real, and precise exigencies, and views of the 
present age, their services, and the benefits they con- 
fer, will live, in the perpetual remembrance, of a 
grateful posterity. 

My ol^ect, I trust> will not, cannot, be misappre* 
hended ; salutary and judicious improvements Will 
always find in me a willing, though perhaps a weak 
advocate. I have no motive to gratify, no party to 
conciliate, no *^ indications" to point out. And if I 
shall have been successful in turning the attention of 
your Lordship, as the highest, if not the sole Consti- 
tutional Custodiar of the Laws, to the experience of 
other countries ; if, by pointing out, I shall have 
been instrumental, in exhibiting for avoidance, some 
of the errors and difficulties, which have attended 
schemes, similar to those now rashly proposed, my 
object will have been accomplished ; and even, 
should the views, which I have adopted, be errone- 
ous, I shall have the satisfaction of knowing, that I 
have erred in a cause, in which it is not derogatory 
even to err. 

I have the honour, &c. &c. 

Ut December, 1827. 
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